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INTRODUCTION 


This legislative history of the Central Intelligence Agency has 
been compiled in the interest of providing a better understanding of 
the structure and functions of the Central Intelligence Agency.} 

As a function of Government, foreign intelligence lies within 
the province of both the Legislative and Executive Branches. Not eay 
does Congress possess the power of the purse but it has the power and 
responsibility to provide ''...for the common Defense and general Wel- 
fare of the United States... ué Roots of relationship are even found in 
the power to declare war since "...the surest means of avoiding war 
is to be prepared for it in peace... u3 

Equally clear is the responsibility of the Chief Executive to take 
executive action, not barred by the Constitution or other valid law of 
the land, which he ee necessary for the protection of the nation's 
security. 

As amatter of fact, the Central Intelligence Agency is a product 
of both Executive and Legislative action. This partnership of action 


is seen in the major evolutionary stages that occured during the period 


1941 through 1949: a 
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Executive Action 
ll June 1941 ocd 
Forerunner of national intelligence service Setepiienca by | 
Presidential Order (6 Fed. Reg. 3422). (Key Elements: 
Office of Coordinator of Information; Government-wide 
collection of information bearing on national security; direct 
reporting to the President; inter-departmental committce 
system, ) 
t 23 July 1941 
Coordinator of Information aithovined to expend funds for 
certain limited purposes by peesidenttal letter. 
13 June 1942 

‘ff Office of Coordinator of Information redesignated as Office 
' of Strategic Services and its functions (exclusive of certain 
foreign information activities transferred to Office of War 
i Information) transferred to Office of Strategic Services 
k (16 Fed. Reg. 3422). (Key Elements: Joint Chiefs of Staff 
i jurisdiction; Director of Strategic Services appointed by the 
| President.) 

] September 1942 
Certain contracting latitude '... without regard to provisions 
7 of law...'' granted to Director, Office of Strategic Services 


a (IExecutive Order 9241). 
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22 January 1946 
First Governimnent-wide foreign intelligence service cstab- 
lished by Presidential directive. (Key Elements: National 
Intelligence Authority at Secretary-of-Department level; 
participation by personal representative of the President; 
the office of the Director of Central Intelligence (appointed 
by the President) Central Intelligence Group; within liinits 
of appropriations available to Secretaries of State, War, 
Navy; precursor of Central Intelligence responsibilities 
and authorities later enacted into law. ) 
Legislative Action 
28 June 1944 
First independent appropriations for Office of Strategic 
Services (National War Agency Appropriations Act of 1945). 
(Key Elements: Appropriations in Title I covering the Executive 
office of the President; expenditures "for objects of a 
confidential nature;" certain accounting by certificate of 
Director of Strategic Services. } 
26 July 1947 
Statutory basis for centralized foreign intelligence service 
prescribed by the National Security Act of 1947. (Key 
Elements: National Security Council, Office of the Director 
of Central Intelligence; the Central Intelligence Agency; foreign 


intelligence service on a Government-wide basis.) 
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Approved For Release ba ce ey pean uureominoomaainst , 
20 June 1949 

Statutory basis for the administration of the CIA prescribed 

by the Central Intelligence Agency Act of 1949. (Key Elements: 

Enabling authorities for the administration of the CIA on an 

independent basis. )} 

Executive correspondence and orders and Congressional material, 
including hearings and reports and Congressional Record reporting 
of floor discussions on bills specifically relating to CIA are the primary 
sources of material used for this paper. Secondary source material 
and other comment are used for éontinuity and completeness. 

In .connection with past and on-going efforts to commit the 
Agency's history to writing, this paper provides a chronology and 
bibliography of legislative actions affecting the Agency, and collects the 
issues concerning central intelligence which were put before Congress 
for resolution; the alternatives considered by Congress in resolving 
them; and the reasons or rationale for the choices or cornpromises 
Congress ultimately approved. 

It is recommended that the existing CIA publication on statutes 


specifically relating to CIA (in text and explanation form) be reviewed 


in connection with this work. 
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CHAPTER Il. EXECUTIVE DEVELOPMENT 

Interest in the structure of the nation's foreign intelligence effort 
was of primary eect to the Executive Branch during the 1941 to 1946 
period. In response to the pre-war, war, and post-war events spanning 
this period, the Roosevelt and Truman Administrations saw the establish- 
ment of the Coordinator of Information, the Strategic Services, and 
finally the Central Intelligence Group. Each served as a building block 
for its successor organization, 

Initiative ; 

The deteriorating international situation in the late 1930's sur- 
faced a number of problems outside of the responsibilities of any one 
department. Yet, it was nee increasingly urgent that the Presi- 
dent receive coordinated information. 

The Reorganization Act of 1939 provided a basis for handling both 
of aes problems. 4 Under it, the Executive Office of the President was 
established. ° 

The Executive Office, as a central staff, was organized into six 
principal divisions. One was reserved for emergency management 
"sy .in the event of a national emergency or threat of a national emer- 


6 


gency." This was in September of 1939. Eight months later and under 


a "threatened national emergency, '' the Office of Emergency Management 


(OEM) was established. 


OEM was concerned with clearing information and securing 


maximum "utilization and coordination of agencies and facilitics... | 


SECRET 
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In keeping with its duties to '.., advise and assist the President in 
the discharge of extraordinary responsibilities iniposed upon him by 
an emergency arising out of war, the threat of war, (or) imminence 
8 
of war...", the functions of OEM were further refined in January 
of 1941. Clearly, the events which foretold the advent of the Second 


World War were also propelling the organization of foreign intelli- 


gence on a Government-wide basis. 


Coordinator of Information 


The responsibilities of a Government-wide informational 
channel to the President became more’ explicit on ll July 1941 when 
the Office of Coordinator of Information (COI) was added to the Execu- 
tive Office. Colonel William J. Donovan was named to the position, 
The functions prescribed for the COI and those eventually enacted 
as duties of the Central Intelligence Agency were quite similar: 
"Collect and analyze all information and data, which may bear 
upon national security; to correlate such information and 
data, and to make such information and data available to the 
President and to such departments and agencies as the Presi- 
dent may determine and to carry out, when requested by 
the President, such supplementary activities as may facilitate 
the securing of information important for national security 
not now available to the Government. "' 
Authority to fulfill this commission included the right of access 
to information and data within various departments and agencies as 
long as the duties and responsibilities of the President's regular mili- 


10 ‘ 
tary and naval advisers were not impaired. The COI was also 


empowered to obtain assistance through the appointment of various 
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aeBRRRenBh Commnittees. While no compensation atached to the 
office, transportation, subsistence, and other incidental expenses 
were saeioneea: i Operating expenses were funded out of the Presi- 
dent's Emergency Fund. Under this simple but broad mandate, 

Colonel Donovan began building a foreign intelligence service. 
Office of Strategic Services 

Following the Declarations of War against the AXIS powers, 
Congress enacted the First War Powers Act, 1941, (P. L. 77-354) and 
conferred upon the President the authority "... urgently needed in order 
to put the Government of the United States on an immediate war footing. ule 
Title I of the Act authorized redistribution of the functions of the 
various agencies to facilitate the prosecution of the war effort. 

With the nation on a "war footing," it was clearly desirable to 
provide a closer link between the tested and developing capabilities of 
COI and the Armed Forces. On 13 June 1942 the President, - Commander 
in Chief, issued a military order re-designating the COI as the Office 
of Strategic Services (OSS) under the jurisdiction of the Joint Chiefs. 13 
(Foreign information activities of COI were transferred to the newly 


created Office of War Information. Bs The charge for OSS was to: 


"a. Collect and analyze such strategic information as may be 
required by the United States Joint Chiefs of Staff." 


"b. Plan and operate such special services as may be directed 
by the United States Joint Chiefs of Staff, ' 


The President appointed Colonel Donovan as Director of Strategic 


on ae aYa aY= . AW limes: ata dsalel alata meivarataleratara a 
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Services ''...under the direction and Bubenoieien of the United States 
Joint Chiefs of Staff." 
OSS Authorities 

OSS was forced to adjust to a number of problems which had not 
faced COI. COI had received secure support in the form of funding, 
contracting and other services from the Executive Office. This arrange- 
ment could not be continued indefinitely. Consequently, OSS necded 
and was granted certain specific authority. 

The President extended to OSS the same privilege to enter into 


contracts "', 


.. without regard to the provisions of law relating to the 
marking, performance, amendment, or modification of contracts..." 
as had been earlier granted to the War Department, the Navy Department, 
and the United States Maritime Commission under the First War Powers 
Act of 1941, }° 

| During the first Fiscal ee of operation (1942-43), OSS was 
supported out of allocations from the President's Emergency Fund. 
Significantly, and to the extent determined by the President, these Funds 
could be expended ''... without regard to the provisions of law regarding 
the expenditure of Government funds or the employment of persons in 
the Government service..." In addition, the President. could authorize 
certain expenditures ",,.for objects of a confidential nature and in any 


a 


such case the certificate of the expending agency as to the amount of the 
; Bee eee : ; 
expenditure and that it is dcterminded inadvisable to specify the nature 


+O eee 
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thereof shall be deemed a sufficient voucher for the sum therein 
expressed to have been expended, 16 

oss became independent of the President's Emergency Fund during 
the second fiscal year of its operation (1943-44). The National War 
Agencies Appropriation Act of 1944, a as it pertained to OSS, read as 
follows: 
OFFICE OF STRATEGIC SERVICES 


Salaries and expenses: For all expenses necessary 
to enable the Office of Strategic Services to carry out its functions 

i and activities, including salaries of a Director at $10, 000 per 
i annum, one assistant director and one deputy director at $9, 000 
per annum each; utilization of voluntary and uncompensated 
services; procurement of necessary services, supplies and 
equipment without regard to section 3709, Revised Statutes; 
travel expenses, including (1) expenses of attendance at rneetings 
of organizations concerned with the work of the Office of 
Strategic Services, (2) actual transportation and other neces- 
sary expenses and not to exceed $10 per diem in lieu of sub- 
sistence of persons serving while away from their homes without 
other compensation from the United States in an advisory capa- 
city, and (3) expenses outside the United States without regard to 
: _ the Standardized Government Travel Regulations and the Sub- 
sistence Expense Act of 1926, as amended (5 U.S.C. 821-833), 
and section 901 of the Act of June 29, 1936 (46 U.S.C. 1241); 
preparation and transportation of the remains of officers and 
employees who die abroad or in transit, while in the dispatch of 
their official duties, to their forrmer homes in this country or 
i to a place not more distant for interment, and for the ordinary 
expenses of such interment; purchase and exchange of lawbooks 
and books of reference; rental of news-reporting services; pur- 
chase or rental and operation of photographic, reproduction, 
duplicating and printing inachines, equipment, and devices and 
radio-recciving and radio-sending equipment and devices; 
( maintenance, operation, repair, and hire of motor-propeled 

or horse-drawn passenger-carrying vehicles aud vessels of 

all kinds; printing and binding; payment of living and quarters 

allowances to employces with official headquarters located 

abroad in accordance with regulations approved by the President 


. ete 
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on December 30, 1942; exchange of funds without regard to 
section 3651. Revised Statutes (31 U.S.C. 543); purchase and 
free distribution of firearms, guard uniforms, special clothing, 
and other personal equipment; the use of and payment for 
compartments or other superior accommodations considered 
necessary by the Director of Strategic Services or his desig - 
nated representatives for security reasons or the protection 

of highly technical and valuable equipment; $35, 000, 000 of 
which amount such sums as may be authorized by the Director 
of the Bureau of the Budget may be transferred to other depart- 
ments or agencies of the Government, either as advance pay- 
ment or reimbursement of appropriation, for the performance 
of any of the functions or activities for which this appropriation 
is made: Provided, That $23, 000, 000 of this appropriation may 
be expended without regard to the provisions of law and regula- 
tions relating to the expenditure of Government funds or the 
employment of persons in the Government service, and $21, 000, 000 
of such $23, 000, 000 may be expended for objects of a confiden- 
tial nature, such expenditures to be accounted for solely on the 
certificate of the Director of the Office of Strategic Services 
and every such certificate shall be deemed a sufficient voucher for 
the amount therein certified. 
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From its inception, OSS operated under two unusual rules 
relating to the expenditure of Government monies. One permitted 
latitude concerning the purpose for which funds could be expended. 
The other protected against the unauthorized disclosure of the pur- 
pose and details of certain expenditures. The Director of OSS enjoyed 
the confidence of Congress in the exercise of this broad grant of 
authority and this confidence in him was sustained in subsequent 


appropriation acts. 18 


Central Intelligence Group 


While the Office of the Coordinator of Information and the 
Office of Strategic Services were forerunners of a Government- 
wide foreign intelligence service, the Presidential Directive of 22 
January 1946 was the capstone of Executive action. It astaniened 
the National Intelligence Authority, the Central Intelligence Group, 
and the position of the Director of Central Intelligence. 

Nearly two years of study and discussion preceded the issu- 
ance of the Directive. Whilea aumben of different approaches werc 
advocated, the need for a fully coordinated intelligence system was 
never questioned. 

The influence of the Presidential Directive of 22 January 1946 


on what was eventually enacted in the forcign intelligence section of 


the National Security Act of 1947 cannot be overemphasized. 


Rieke aad, 12 
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Background "Principles" 


In October of 1944 Donovan, by now a General, presented 
President Roosevelt with a document entitled ''The Basis for a 
Permanent United States Foreign Intelligence Service."' The need, 
as seen by General Donovan, was an organization "which will procure 
intelligence both by overt and covert methods and will at the same 
time provide intelligence guidance, determine national intelligence 
objectives, and correlate the intelligence material collected by all 


: 1 : 
Government agencies," 9 General Donovan formulated ten governing 


principles in this presentation: 

"That there should be a central, overall Foreign 
Intelligence Service which (except for specialized intelli- 
gence pertinent to the operations of the armed services 
and certain other Government agencies) could serve 
objectively and impartially the needs of the diplomatic, 
military, economic, and propaganda service of the 
Government. 


"That such a Service should not operate clandes- 
tine intelligence within the United States, 


"That it should have no policy function and should 
not be identified with any law-enforcing agency either at 
home or abroad. 


"That the operations of such a Service should be 
primarily the collection, analysis, and dissemination of 
intelligence on the policy or strategy level. 


"That such a Service should be under a highly 
qualified Director, appointed by the President, and be 
administered under Presidential direction. 

"That, subject to the approval of the President, 
the policy of such a Service should be determined by the 


8 4, 
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Director, with the advice and assistance of a board on 
which the Department of State and the Armed Services 
should be represented. 


"That such a Service, charged with collecting 
intelligence affecting national interests and defense, 
should have its own means of communication and should 

( be responsible for all secret activities, such as: 


(a) Secret intelligence 

(b) Counter-espionage 

(c) Crypto-analysis 

(d) Clandestine subversive operations 


"That such a Service be operated on both vouchered 
and unvouchered funds. 


"That such a Service have a staff of specialists, 
professionally trained in analysis of intelligence and 
possessing a high degree of linguistic, regional, or i. 
functional competence to evaluate incoming intelligence, 
to make special reports, and to provide guidance for the 
collecting branches of the Agency. 
"It is not necessary to create a new agency. The 
nucleus of such an organization already exists in the 
Office of Strategic Services. "' 
The document was returned to General Donovan on 31 October 1944 
with a comment that an adviser had informed the President thata 
better and cheaper intelligence system was possible. However, 


there was also an accompanying request that General Donovan con- 


tinue his work on a post-war intclligence organization, 


In keeping with the President's request, General Donovan 


submitted a more detailed plan to the President. In transmittal, 


| 

| 

| 
rial | | 

| 

| 

| 


| 
| 
| 
Donovan recommended that "...intelligence control be returned to 
| 


Goud 
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the supervision of the President (with a) central authority reporting 
directly to you (the President), with responsibility to frame intelli- 
gence objectives and to collect and goose the intelligence 
material required by the Executive Branch in planning and carrying 
out national policy and strategy. aa0 

The plan took the form of a draft directive and incorporated 
the principles General Donovan had earlier prescribed and several 
additional functions and duties including: 'Coordination of the functions 
of all intelligence agencies of the Government...; collection, either 
directly or through existing Cerner departments and agencies, nd 
of pertinent information...; procurement, training, and supervision Me | 
of its intelligence personnel; subversive operations abroad, and 
determination of policies for and coordination of facilities essential 


to the collection of information. n2l 


Certain administrative authorities were also included in the 
Donovan Plan, ''to employ necessary personnel and make provision 
for necessary supplies, facilities, and services (and) to provide for 
the (Agency's) internal organization and management...in such man- 


22 


ner as its Director may determine." 


¢ 
* 


Joint Chicfs' Consideration | 
if 


The Donovan plan of 18 November 1944 was distributed to 


- 


various Cabinet officials and the Joint Chiefs. On 24 January 1945, 


the Donovan plan and an alternate proposal by the Joint Intelligence al 
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Committee were covercd ina report of the Joint Strategic Survey 
Committee to the Joint Chiefs. ee 

Approximately a month after the war had ended, the recom- 
mendations in that report were incorporated into a Joint Chiefs of 
Staff report. ad 

The Joint Chiefs disagreed with Donovan's concept that the 
centralized service should cxist under the direct supervision of the 
President. They felt that this would "over-centralize the National 
Intelligence Service and place it at such a level that it would control 
the operation of departmental snpetiavenee agencies without responsi- 
bility, either individually or collectively to the heads of departments 
concerned. “ine 

The structure recommended by the Joint Chiefs included a 
National Intelligence Authority (NIA) composed of the Secretarics of 
State, War, and Navy anda representative of the Joint Chiefs of Staff. 
The Authority was to be eshenebie tor overall intelligence planning 
and development as well as the inspection and coordination of all 
Federal intelligence activities. It was to assure the most effective 
accomplishment of the intelligence mission as it relates to national 
security. A Central Intelligence Agency with a Director appointed by it if 
the President was to be responsible to the NIA and assist in its mission. ice 
An Intelligence Advisory Board made up of the heads of the principal 


military and civilian agencies having functions related to the national rr 


security was to advise the Director of Central Intelligence, 
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With one exception, an independent budget for the National 
Intelligence Authority, the substance of the Joint Chiefs! report 


was to be eventually recommended to the President by the Secretaries 


of State, War, and Navy. 


Secretaries of State, War, and Navy Consideration 

To General Donovan the task of central intelligence was to 
assure that ",.,the formulation of national policy both in its political 
and military aspects is influenced and determined by knowledge (or 
ignorance) of the aims, capabilities, intentions, and policies of 
other nations."26 Consideration by the customers, the Secretaries 
of State, War, and Navy, was needed before further progress could 


be mace, 


Secreta vy. of Navy 


Following the release of the Joint Chiefs' report, Secretary of 
the Navy, James Forrestal, in a memorandum to the Secretary of War, 
dated 13 October 1945, commented upon subjects of mutual interest 


including: ''Joint Intclligence. ‘The Joint Chiefs of Staff, as you know, 


made a recommendation to the President for a national intelligence 
organization, the general outline of sien aeeviaes for intelligence 
supervision by the War, State, and Navy Departments, with a director 
charged with the working responsibility functioning under these indi- 


viduals as a group. 1 think this isa subject which should have our close 
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attention. The Joint Chicfs of Staff paper seems to me soundly con- 
ceived and, if you agree, I think we should push it vigorously at the 


White House." 


Secretary of War 
Assistant Secretary Robert Lovett was placed in charge of a 
committee in the War Department to study the matter. After consider- 
ing the opinions of a number of people experienced in wartime intelli- 
27 ; 28 
gence, the Lovett Committee submitted a report to the Secretary 
of War for a centralized national intelligence organization similar 


to that which had been recommended by the Joint Chiefs six weeks 


previously. 


Secretary of State 


As a parallel development and in keeping with his preeminence 
in the field of foreign affairs, the Secrctary of State was directed by 
the President to ''take the lead in developing the comprehensive and 
coordinated foreign intelligence program for all Federal agencies 
concerned with that type of activity...through the creation of an inter- 


departmental group, which would formulate plans for (the President's) 


approval. "29 The Secretary of State submitted his plan to the Secretaries 


of War and Navy on 10 December 1945, a 


- 


The State plan provided for a National Intelligence Authority 


consisting of the Secretary of State (Chairman) and the Secretaries of 


foe 2s a re) 
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War and Navy. Heads of other departments and agencies would be 
subject to call to participate in matters of special interest to them. 7 
While the State plan did not preclude "centralized intelligence | 
operations" its primary emphasis was on interdepartmental committees 
and organization. It did not envisage an independent agency with a 
separate budget. This approach was advanced as one which would 


"avoid publicity and... reduce competition among the central agency 


and the intelligence organizations of existing departments and agencies." 
The State plan fitted a group, not an agency, concept. Under 

it, if the Authority determined that a centralized intelligence opera- 

tion was necessary the Authority would appoint an executive and hold 

him responsible for the cffective conduct of the operation. Operational 

support would be shared with “personnel (including the Executive), 

funds and facilities...provided by the departments and agencies par- 

ticipating in the operation, in amounts and proportions agreed by 

them and approved by the Authority, based upon the relative respon- 


sibilities and capabilities of the participating departments and agencies. 132 


Recommendations to the President 


: On 7 January 1946 the Secretarics of State, War, and Navy 
jointly recommended that the President cstablish a National Intelligence 
' , : : oo % : 

Authority and a Centra] Intelligence Group. The re¢ommendation 


was identical to the Joint Strategic Survey Committce report which had an 


Approved For Release 2003/05/27+: CIA-RDP84-00709R000300090001-0 HWE 


. 


been submitted almost a year earlier to the Joint Chiefs with one 


major exception: 
budget. While an 


advocated by the S 


the Secretaries did not recommend an independent 
independent budget had been basic to the proposals 


ecretary of War and Navy, the apprehensions 


advanced by the Department of State prevailed and "it seemed to be 


the consensus...o0 


should be avoided 


f the three Secretaries that an independent budget 


for security reasons, 34 Funds for the National 


Intelligence Authority were to be provided by the participating 


departments in:amounts and proportioh agreed upon by the members 


of the Authority. 


Within the limits of funds made available, the 


Director of Central Intelligence was to "em loy necessar ersonnel 
& ploy yP 


and make provisio 


The Nation 


ns for necessary supplies, facilities and services, '39 


Presidential Directive 
pee tential Virective 


al Intelligence Authority, the office of the Director 


of Central Intelligence and the Central Intelligence Group were 


established by Presidential Directive on 22 January 1946. The Direc- 


tive was substantially similar to the Secretaries!’ proposal although 


it contained no specific reference to the collection of intelligence by 


the Director. Ith 
solely to avoid me 


36 


ment, 


Approved 


as been sugsested that this function was omitted 
oo 


ntion of intelligence collection in a published docu- 
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COPY 
THE WHITE HOUSE | WASHINGTON January 22, 1946 


To The Secretary of State, 
The Secretary of War, and 
The Secretary of the Navy. 


1, Itis my desire, and I hereby direct, that all Federal foreign 
intelligence activities be planned, developed and coordinated so as to 
assure the most cffective accomplishment of the intelligence mission 
related to the national security. I hereby designate you, together with 
another person to be named by me as my personal representative, as: 
the National Intelligence Authority to accomplish this purpose. 


2. Within the limits of available appropriations, you shall each 
from time to time assign persons and facilities from your respective 
Departments, which persons shall collectively form a Central Intelli- 
gence Group and shall, under the direction of a Director of Central 
Intelligence, assist the National Intclligence Authority. The Director 
of Central Intelligence shall be designated by me, shall be responsible 
to the National Intelligence Authority, and shall sit as a non-voting 
member thereof, 


3. Subject to the existing law, and to the direction and control 
of the National Intelligence Authority, the Director of Central Intelli- 
gence shall: 


a. Accomplish the correlation and evaluation of 
intelligence relating to the national security, and the 
appropriate dissemination within the Governiment of the 
resulting strategic and national policy intelligence. In 
so doing, full use shall be made of the staff and facilities 
of the intelligence agencies of your Departments. 


b. Plan for the coordination of such of the activities 
of the intelligence agencies of your Departments as relate 
to the national security and recommend to the National 
Intelligence Authority the establishment of such over-all 
policies and objectives as will assure the most effective 
accomplishment of the national intelligence mission, 


c. Perform, for the bencfit of said intelligence 
agencies, such services of common concern as the National 
Intelligence Authority determines can be more efficiently 
accomplished centrally. 


~Lsre 
ao. 
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d. Perform such other functions and duties related 
to intelligence affecting the national security as the Presi- 
dent and the National Intelligence Authority may from time 
to time direct. 


4, No police, law enforcement or internal security functions 
* 4 : . 
shall be exercised under'his directive. 
an 


5. Such intelligence received by the intelligence agencies of 
your Departments as may be designated by the National Intelligence 
Authority shall be freely available to the Director of Central Intelli- 
gence for correlation, evaluation or dissemination. To the extent 
approved by the National Intclligence Authority, the operations of 
said intelligence agencies shall be open to inspection by the Director 
of Central Intelligence in connection with planning functions. 


6. The existing intelligence agencies of your Departments 
shall continue to collect, evaluate, correlate and disseminate depart- 
mental intelligence. 


7. The Director of Central Intelligence shall be advised by 
an Intelligence Advisory Board consisting of the heads (or their 
representatives) of the principal military and civilian intelligence 
agencies of the Government having functions related to national 
security, as determined by the National Intelligence Authority. 


8. Within the scope of existing Jaw and Presidential direc- 
tives, other departments and agencies of the executive branch of 
the Federal Government shall furnish such intelligence information 
relating to the national security as is in their possession, and as 
the Director of Central Inteiligence may from time to time request 
pursuant to regulations of the National Intelligence Authority. 


9. Nothing herein shall be construed to authorize the making 
of investigations inside the continental limits of the United States and 
its possessions, except as provided by law and Presidential directives. 

10. In the conduct of their activitics the National Intelligence 
Authority and the Director of Central Intelligence shall be responsible 


for fully protecting intelligence sources and methods. 


Sincercly yours, 


/s/ Harry Truman 
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Achievement through Exccutive Action 

The 22 January 1946 Directive was a major breakthrough for 
the concept of a Government-wide foreign intelligence system. Respon- 
sibility for national intelligence had been clearly fixed on the office 
of the Director of Central Intelligence. It provided for direction and 
control from the President's chicf advisers in international and mili- 
tary affairs. It provided a focal point for the correlation of foreign 
intelligence, its proper coordination and dissemination, and ice all 
other needs affecting national intelligence. Clearly, central intelli- 
gence as an entity now existed. 

The Directive was a compromise of diverse views which had 
been articulated for two years within the Executive branch. While me 
fledgling organization was deprived of certain attributes of independence, 
i.e. independent budget and authority to hire personnel, its charter 
was sufficicntly flexible to permit it to "feel its evolutionary way and 
handle obstacles only in such order as it deemed best.'"3? The details 
of the organization were to be worked out in the first instance by the 


officials responsible for its performance, 38 
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CHAPTER Il. LEGISLATIVE PROPOSALS - EXECUTIVE BRANCH .. 
As early as 1944, legislation for a permanent post-war intelligence 
organization was seen as desirable. a In 1946 the Secretaries of State, 
War, and Navy believed that the preparation of organizational plans to 
“include drafts of all necessary legislation''*0 should be the first order 
of business following the establishment of central intelligence by Executive 


action. 


CIG Consideration ; 

Six months following the Presidential directive, Clark M. Clifford, 
Special Assistant to the President, was reviewing draft enabling legisla- 
tion for a proposed Central Intelligence Agency (CIA). General Hoyt S. 
Vandenberg, USAAF, then the Director of Central Intelligence, in trans - 
mitting a revision of the draft to Mr. Clifford, wrote that the “current 
draft has been expanded in the light of the experiences of the last ten 
months and the administrative facilities available. However, it does not 
materially change interdepartmental relationships conceived in the original 
Presidential letter of January 22, 1946. ny 

The CIG's comprehensive legislation proposal contained a state- 
ment of policy that "foreign intelligence activities, functions, and 
services of the Government be fully coordinated, and, when determined 


in accordance with the provisions of this act, be operated centrally for 


the accomplishinent of the national intelligence rnission of the United 
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States.'' The CIG proposal referred to programs for collecting 


'',.. foreign intelligence information by any and all means deemed 
effective, '' disseminating '...to the President and the appropriate 


departments and agencies of the Federal Government of the intelice. 
gence produced, '' and for planning and development '...of all 
foreign intelligence activities of the Federal Government. "' 

Further, the National Intelligence Authority was to be statutorily 
prescribed and the Director of Central Intelligence was to sit asa 
non-voting member. The CIA was to provide the Secretariat. This 
followed the structural relationships established under the 22 January 
1946 Directive. 

The CIG proposal also sought administrative authority sufficient 
to the autonomy envisaged. The authority to hire personnel directly 
and an independent budget had been denied CIG. These were important 
deficiencies to be overcome. Be Other key elements were: 

a. appointment of the Director from either civilian or military 

life at $15, 000 per annum (equivalent to the salary estab- 
lished by the Atomic Energy Act of 1946 for the Commisioners), 
b. a Deputy Director who "shall be authorized to sign such 
letters, papers, and documents, and to perform such 
other duties as may be directed by the Director. ..and to 
act as Director in the Director's absence. .7"' 
c. authority to emeies personnel including retired personnel 


of the Armed Forces, 
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d. authority for the DCI "in his absolute discretion to, 
notwithstanding the provisions of other law, terminate 
the smiatogsent of personnel in the interest of the United 
State,..'' (The latter was in keeping with a similar 
provision in the Department of State-~ Appropriation Act 
of 1947, also 50 USC 1156, 1940, Seerctaries of War and 
Navy, P.L, 79-470.) 

e. control of information in line with Section 10 of the Atomic 
Energy Act of 1946, (At the time the Department of 
Justice was also reviewing a proposal to revise the 
espionage laws as recommended by the War and Navy 
Departments and the FBI.) 

f, appropriations authority. 

The proposed draft was fully representative of a permanent authoriza- 
tion fon a Central Intelligence Agency. As events transpired, provisions 
relating to CIA's functional responsibility as well as its structural 
relationship within the Executive Branch would be enacted in 1947, while 
administrative authorities, for the most part, would be enacted in 

1949. 

Comprehensive enabling legislation for a Central Intelligence - 
Agency was subordinated in carly 1947 to the more pressing need af 
obtaining unification of the military departments. ne tetece legislation 
was accorded the highest priority within the Exccutive Branch. 
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The concept of central intelligence was not overlooked in the 
unification proposals, however. President Truman's second plan for 
military unification envisioned a single defense establishment served 
by a number of coordinating agencies, some for inter-military 
departmental coordination and others for rmilitary-civilian coordination. 
The existing National Intelligence Authority was seen as the mechanism 
for linking military and forcign policy and it followed that its subordi- 
nate agency, CIG, would serve as mechanism for coordinating civilian- 
military intelligence. 

A team for drafting the National Security Act of 1947 was 
assembled within the White House, It included Mr. Clark M. Clifford 
(Special Counsel to the President), Mr. Charles S. Murphy (Adminis- 
trative Assistant to the President), Vice Admiral Forrest P. Sherman 
(Deputy Chicf for Naval Operations), and Major General Lauris 
Norstad (Director of Plans and Operations, War Department General 
Staff). The team's prime objective was unification, While there was 
support for prescribing the Central Intelligence Agency in the National 
Security Act, it was felt the administrative authorities for the Agency 
should be dealt with in separate legislation. 

; The second White House draft of the proposed National Security 
Act of 1947, dated 25 January 1947, covered the CIA as follows: 
| "SEC. 302 (a) There is hereby ecsauienea under the 
National Security Council a Central Intelligence Agency witha 


Director of Central Intelligence, who shall be the head thereof, 
to be appointed from civilian or military life by the President, 
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F | by and with the advice and consent of the Senate, The 
Director shall receive compensation at the rate of 
| $15,000 per annum. 
(b) Subject to existing law, and to the direction 
and control of the National Security Council, the Central 
Intelligence Agency shall perform foreign intelligence 
( functions related to the national security, 


eine tinea ox 


(c) Effective when the Director first appointed 
under subsection (a) has taken office - 
(1) The functions of the National Intelligence 
Authority (established by Directive of the President, 
dated January 22, 1946) are transferred to the 
National Security Council, and such Authority shall 
cease to exist. 
(2) The functions of the Director of Central 
| Intelligence, and the functions, personnel, property, 
5 and records of the Central Intelligence Group, 
: established under such directive are transferred to 
the Director of Central Intelligence appointed under 
this Act and to the Central Intelligence Agency, and 
such Group shall cease to exist. Any unexpended 
balances of appropriations, allocations, or other 
funds available or authorized to be made available 
in like manner for expenditure by the Agency. "' 


In a 28 January 1947 memorandum to Mr. Clark M. Clifford, 
General Vandenberg summarized earlier exchanges of views on 
language for CIA in the National Security Act as ''(a) setting forth a 
working basis for a Central Intelligence Agency to the merger; and 


(b) eliminating from the proposed National Security Act any and all 


controversial material insofar as it referred to central intelligence 


* ( which might in any way hamper the successful passage of the Act." 


While deferring to the higher priority of military unification, 


a General Vandenberg urged the incorporation of three additional 
oe provisions in the final draft. First, '"...the DCI shall serve as the 
“e ae 

RUiti | 
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adviser to the Council on all matters pertaining to national intelligence 
and in this capacity, will attend mectings of the Council at its discretion 
but shall take no part in the decisions thereof."". (It is recalled that 

the 22 January 1946 Directive provided that the Director sitasa 
non-voting member of the National Intelligence Authority.) Second, 
rather than merely transferring the functions of the DCI and CIG under 
the Presidential Directive to the DCI and CIA under the proposed 
legislation through incorporation by reference, General Vandeas erg 
recommended making at least a specific statement on CIA's functions 
such as: "...the CIA shall coordinate the Nation's foreign intelligence 
functions which can be efficiently performed centrally.'' An earlier 
draft had included a provision that CIA"... subject to existing law... 
shall perform foreign intelligence functions related to the national 
security. '' However, this provision was dropped because of the 
confusion surrounding the meaning of the introductory qualification 
"subject to existing law." 

Third, General Vandenberg wanted a Deputy Director of Central 
Intelligence to be appointed from civilian or military life by the 
President and with the advice and consent of the Senate ''...to provide 
continuity of action in the absence of the Director or should there be a 
vacancy in that office. The Deputy Director should bea man of such 


caliber and stature as adequatcly to serve as opcrations deputy to 


the Director." 
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While General Vandenberg's recomrnendations were not included 
in the proposed "National Security Act of 1947,'' the points were 
: 45 : 
( discussed. Excerpts follow from a memorandum ~ covering the 


discussion at the time: 


DCI as Intelligence Adviser 


In a CIG conference preceding the first meeting 
with the White House drafters-- 


"',..the Director also indicated his desire to have 
included a provision that he would serve as the adviser to 
the Council on National Defense (later changed to National 
Security Council) on matters pertaining to intelligence, 
and that in this capacity he would attend all meetings of 
the Council. It was agreed that the Director should take 
no part in the decisions of the Council as this was a policy- 
making body, and it had long been agreed that central 
intelligence should not be involved in policy making." 


At the White House meeting with the drafters-- 
",..General Vandenberg stated that he was strongly 
opposed to the Central Intelligence Agency or its director 
participating in policy decisions on any matter. However, 
he felt that he should be present at meetings of the Council. 

To this General Norstad voiced serious exceptions, as he 

felt that the Council was already too big. He thought that 

the Director should not even be present as an observer, 

as this had proven to be cumbersome and unworkable at 

mectings of the Joint Chiefs of Staff. Admiral Sherman 

suggested, however, that the Director should normally 

be prescnt at meetings of the Council, in its discretion. 

( General Vandenberg concurred in this, as did General 
Norstad, and it was accepted with the additional proviso 
that the Joint Chiefs of Staff would also attend meetings 
at the discretion of the Council." 7 


Cr Parr 
Orbs : ; 
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Further-- 


",..the Army-Navy conferces felt that the position 
of the Director as the Ingelligence Adviser was inhcrent 
in the position itself, and that it would not be proper’ to 

provide by law that the head of an agency under the Council \ 
( should sit on the Council." 


RETR AE 


Specific Statement of Functions of CIA 


: l 

".,.General Vandenberg indicated the difficulties Hf 
which he had had in having to go to the N.I. A. on so many I 
4 problems. He felt that the difficulties of his position would i 
be multiplied, as he would have to ask policy guidance and 
direction from the Council on National Defense, which i 
consists of many more members than the N.I. A, He was 1 
assured that the intent of the act was that the CIA would 

operate independently and come under the Council only 
on such specific measures as the Council may, from time 

to time, desire to direct. It would not be necessary for 

the Agency to ask continual approval from the Council." 


'',..It was the final sense of the meeting that the Director 


i 
| 
Further-- ii 
of Central Intelligence should report to the Council on | 
National Defense. As General Vandenberg indicated it would 
be necessary to report somewhere; that neither the | 
President nor he was anxious to have another agency 
‘ "free wheeling" around the Government. However, it was | 
. thought that the agency should have sufficient power to il? 
perform its own functions without it being necessary to 
have specific approval from the Council on each action." 


Presidential Recommendation to Congress 
a ee Aoieedtee ates sa alcteed 


| 
On February 26, 1947, President Truman submitted to the 
( Congress a draft entitled ''National Security Act of 1947." Under : 


it read as follows: 


"SEC, 202. (a) There is hereby established under the National 
a ED ile f 


Wee 


| 
Title IL - coordination for National Security as it pertained to CIA - : 
| 
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Security Council a Central Intelligence Agency, with a 
Director of Central Intelligence, who shall be the head 
thereof, to be appointed by the President. The Director 
shall receive compensation at the rate of $14, 000 a year. 


{ (b) Any commissioned officer of the United States 
Army, the United States Navy, or the United States Air 
Force may be appointed to the office of Director; and his 
appointment to, acceptance of, and service in, such office 
shall in no way affect any status, office, rank, or grade 
he may occupy or hold in the United States Army, the 
United States Navy, or the United States Air Force, or 
any emolument, perquisite, right, privilege, or benefit 
incident to or arising out of any such status, office, rank, 
or grade. Any such commissioned officer on the active 
list shall, while serving in the office of Director, receive 
the military pay and allowances payable to a commissioned 
officer of his grade and length of service and shall be paid, 
from any funds available to defray the expenses of the Agency, 
annual compensation at a rate equal to the amount by which 
$14,000 exceeds the amount of his annual military pay and 
allowances. 


(c) Effective when the Director first appointed under 
subsection (a) has taken office-- 
(1) The functions of the National Intelligence 
Authority (11 Fed. Reg. 1337, 1339, February 5, 1946) 
are transferred to the National Security Council, and 
such Authority shall cease to exist. 
(2) The functions of the Director of Central 
Intelligence and the functions, personnel, property, 
and records of the Central Intelligence Group are 
transferred to the Director of Central Intelligence 
appointed under this Act and to the Central Intclligence 
Agency respectively, and such Group shall cease to 
exist. Any unexpended balances of appropriations, 
{ allocations, or other funds available are authorized 
( to be made available in like manner for expenditure 
by the Agency." 


In retrospect, itis recalled that the White House drafting 
committee's prime concern was the unification aspects of the legislation. 
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In this connection, there was a general feeling that any unnecessary 
enlargement of the CIA provision would lead to eenumovetay ond 
would affect the legislative processing of the National Security Act 
of 1947. In addition, it was believed that detailed cde da odtie 
provisions for CIA could not be adequately presented as part of the 
National Security Act of 1947, simply because of the lack of time. 

As events transpired, however, Congress was to delve into 
the CIA provisions at some length. In fact, during the floor discussion 
of the bill in the House chamber, Mr. Carter Manasco, (D., Alabama), 
a member of the House Committee which waasiced up the bill, said: 
"This section on central intelligence was given more study by our 


Subcommittee and the Full Committee than any other section of the bill." 
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CHAPTER II. CONGRESSIONAI, CONSIDERATION OF THE 


NATIONAL SECURITY ACT OF 1947 
Background 
( On 26 February 1947 the President transmitted a draft bill 
entitled "National Security Act of 1947" to the President of the Senate pro 
te-npore and the Speaker of the House of Representatives and recommended 
its enactment by the 80th Congress. Prior to this date consideration 
had been given in both Houses to the need for a Government-wide 
foreign intelligence service and the structure it should take. 

House: During the 79th Congress, the House Committee on 
Military Affairs had issued "A report on the System Currently Employed 
in the Collection, Evalua‘ion, and Dissemination of Intelligence | t 
Affecting the War Potential of the United States. "49 The report 7 | 

| 


recognized the need for strong intelligence as the "nation's final line | 


i 

of defense, ' and made nine very specific recommendations: | { 
Recom:nendation 1: That the National Intelligence Authority, 

established on January 22, 1946, by Presidential directive, i 

be authorized by act of Congress. 

Recommendation 2: That the National Intelligence Authority i | 

shell consist of the Secretaries of State, War, and the Navy, ; i 

i 


or deputies for intelligence. Ht 


{ Recommendation 3: That the Central Intelligence Group receive | 
ils appropriations direct from the Congress. 


t 

F ae He 
Recommendation 4: That the Central Intelligence Group has ‘ 
complete control over its own personnel. Hot 


1 
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Recommendation 5: That the Director of the Central 
Intelligence Group be a civilian appointed for a preliminary 
term of two years and a permanent term of 10 years, 

at a salary of at least $12,000 a year. 


Recommendation 6: That the Director of the Central 


( Intelligence Group be appointed by the President, by 
and with the consent of the Senate. 


Recommendation 7: That the Director of Central Intelli- 
gence shall (1) accomplish the correlation and evaluation 
of intelligence relating to the national security, and the 
appropriate dissemination within the Government of the 
resulting strategic and national policy intelligence, and 
in so doing making full use of the staff and facilities of 
the intelligence agencies already existing in the various 
Government departments; (2) plan for the coordination 
of such of the activities of the intelligence agencies of 
the various Government departments as relate to the 

: national security and recommend to the National Intelli- 


; gence Authority the establishment of such over-all 

2 policies and objectives as will assure the most effective 

i accomplishment of the national intelligence mission; 

3 (3) perform, for the benefit of said intelligence agencies, 
3 such services of common concern related directly to 


7 coordination, correlation, evaluation, and dissemination as 
! the National Intelligence Authority shall determine can 

' be more efficiently accomplished centrally; (4) perform 
such other similar functions and duties related to intelli- 
gence affecting the national security as the Congress 

and the National Intelligence Authority may from time to 
time direct. It is specifically understood that the Director 
of Central Intelliyence shall not undertake operations for 


the collection of intelligence. (Fmphasis added) 


Recommendation 8: That Paragraphs 2, 4, 5, 6, 7, 8, 9, 
4 : and 10 of the Presidential directive of January 22, 1946, 
relating to the establishment of a National Intelligence 
\ Authority be enacted into law, with such revisions in 
4 wording as may seem necessary. 


Recommendation 9: That the Army be requested sympa - 

i thetically to examine further the question of the establish- 
4 ment of an Intelligence Corps for the training, development, 
Z and assignment of especially qualified officers. 
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Senate: In terms of legislative processing during the 79th Congress, 
the Senate got further than the House. The Senate Committee on Military 


Affairs reported out a bill proposing a National Security Council outside 


——~ 


of the national defense establishment and a Central Intelligence Agency 
for the purpose of coordinating nilitary and civilian programs, policies, 
and plans in the foreign intelligence field. This bill was introduced as 
S. 2044 by Senators Lister Hill (D., Ala. \, Elbert D. Thomas (D., Utah), 
and Warren R. Austin (R., Vt.) on 9 April 1946, pursuant to President | 
| 


Truman's unification message of 19 December 1945. 


The need for "national intelligence" was underscored by General 


George C. Marshall in hearings before the Senate Committee on Military - | 


Affairs: 


iin, «= Aiea 


capacity to carry out that purpose. The point, I think, is we 

‘should know as much as we possibly can of the possible intent 

and the capability of any other country in the world... Prior 

to entering the war we had little more than what a military 

attache could learn at a dinner, more or less, over the coffee 

cups... Today I think we see clearly we must know what the 

other fellow is planning to do, in our own defense... The 

important point is that the necessity applies equally outside 

of the armed forces. It includes the State Department and 

other functions of the Government, and it should therefore be 
| 
| 
1 


{ 
, 
"Intelligence relates to purpose as well as to military 
| 
| 
i 


correlated on that level." 


; While S. 2044 was favorably acted upon by the Senate Military 


saiciin: nasigns sia ilben ne in xii ile a anrapainendR abt HA 


Affairs Committee, the Senate Committee on Naval Affairs, which had 


concurrent jurisdiction, did not report it out. 
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. Thus, the crucible for central intelligence was carried over 
to the first session of the 80th Congress in the Presidential draft of 
the National Security Act of 1947. Title I of the draft concerned the 

( "National Defense Establishment: " Title IL, entitled "Coordination 
for National Security, " provided for the National Security Council and 
the Central intellivence Agency. 52 
Legislative Processing 


Faced with a complicated and vital legislative task related to 


1 af as henande owe 9 


the nation's future security, Congress deliberated on the National 


Security Act of 1947 for nearly five months. 


Senate: Introduction of a bill incorporating the President's 


draft was temporarily delayed while the Senate determined which 


standing committee would have jurisdiction over the bill. The Committee 
on Expenditures in the Executive Departments (now the Committee on 
Government Operations) questioned the decision of the President pro 
tempore, Arthur Vandenburg (R., Mich.) in referring the measure 
_ to the Aceed Services esinitiew: 2 The Senate upheld the President 
pro tempore's ruling on 3 March 1947 and Senator Chan Gurney (R., S.D.), 
Chairman of the Senate Armed Services Comm ittee, then introduced 
( the measure as S. 758. The Senate Armed Services Committee held 
hearings for ten weeks, went into executive session on Z0 May, and 


reported out an amended version of S. 758 on 5 June a The bill was 


considered by the Senate on 7 and 9 July and was approved by voice vote. 
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House: The measure eventually reported to the House was 
introduced on 28 February 1947 as H.R. 4214 by Chairman Clare 


Hoffman (R., Mich.) of the Committee on Expenditures in the Execu- . |! 


4 
i 
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( tive Departments (now the Committee on Government Operations). 


/*, 


This bill was the subject of hearings which eomiaveneed on 2 April 
1947 and concluded onlJuly. A feceranie soseeeiee issued a 16 
July. Onl19 July H. R, 4214 was ousidered by the House, amended 
and passed by a voice vote. Immediately following this action, the 
House passed S. 758 after substituting the provisions of its own : 


‘ 


measure, 


Conference: S. 758 emerged from Conference Committee on 


24 July 1947. The Senate accepted the Conference Report the same 


CREE: RSE am 
‘ 


day by a voice vote and the House followed suit on the 25th of July. 


Legislative Record on CIA 


4 The legislative record on CIA in the National Security Act of 


1947 consists of testimony before committees, committee reports, 


floor discussions, amendments proposed and the provisions which 
were ultimately adopted. Overall, this record identifies the issues 


raised, the alternatives considered, and the reasons or explanations 


Of the many factors having a bearing on the typ® of legislative 
record made on CIA, two seem especially deserving of mention. First, 
security inhibited the full development of the public legislative record 


PDE 
ae WET 


ace a 


for the choices or compromises ultimately approved. | 
| 
I 
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on CIA. In opposing an amendment on the floor in the House, Mr. t 
Manasco (D., Ala.) underscored this handicap by revealing that 7 3 i 
"Many witnesses appeared before our Committee. We weve sworn | 
( to secrecy, and I hesitate to even discuss this section, because I | 
am afraid that Imay say something, because the Conuzenatenst : 
Recoua is a public record, and divulge something eve that we | 
received in that committee that would give aid and comfort to any 
potential enemy we have. 9 . 7 i 
Second, CIA was only one aspect of a complicated and contro- 
versial legislative proposal dealing primarily with military unification. ! mh 
The controversy surrounding the "National Military Establishment" | 
also engulfed other provisions of the Act, including CIA. This, i 
as 
however, is not meant to imply the absence of independent reserva- i 
tions concerning the CIA. | ma : i 
Considering all of these factors: a fairly extensive public 
record was made on the CIA section. Further, the reasons and nt 
rationale for CIA related legislative action is, for the most part, 
readily identifiable in the public record. | i 
The White House drafting team was correct in estimating that 
( *the CIA section had the potentiality for being controversial but it was al 
wrong in assuming that extensive deliberation cold be avoided by : i 
a 
reducing the CIA section down to "minimal provisions.” Congressional : 


interest in providing for a CIA was clearly underestimated. Probably | 
t 
t 
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the most striking aspect of the Congressional interest in CIA was the 
overwhelming support for institutionalizing the Agency in statute as a 
positive step towards providing for the nation's future security. 
With this introduction the legislative record on the CIA section 
in the National Security Act of 1947 is developed and organized according 


to the five dominant legislative themes which evolved: 


(1) Need for a Central Intelligence Agency; 

(2) Position of CIA within the Executive Branch; 

(3) Statutory specification of functions for CIA; 

(4) Civilian status of the Director of Central Intelligence; and 
(5) Relationship to internal security. 


40 |; 
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CHAPTER IV. NEED FOR CENTRAL INTELLIGENCE 


The need for institutionalizing central intelligence was established 


in certain committee findings during the 79th Congress and was to be 


' stressed again during the 80th Congress. 


In anticipation of hearings on S, 758, Senator Thomas’ made a 


major address to the Senate on the ''President's' bill and emphasized | 


the need for a Central Intelligence Agency: 


"Neither the War Department nor the Navy Department 
had an intelligence service adequate to our needs when the war 
broke out. The intelligence agencies in each Department 
operated separately for the most part, except for the exchange 
of routine military and naval attache reports. There was no 
real integration of intelligence at the operating level, and no 
established liaison with the State Department. . Though funds 
were inadequate, there was much duplication of effort by the 
services. 


"The war brought substantial appropriations and 
drastic reorganization. The Office of Strategic Services was 
finally set up under the jurisdiction of the Joint Chiefs of Staff, 
and acted as the central coordinating agency in intelligence 
matters. Later, the Joint Intelligence Committee and its 
subcommittees made further provision for the coordination 
of intelligence activities. In spite of these and other changes, 
however, much unnecessary duplication existed in the intelli- 
gence services of the State, War, and Navy Departments. 

The significance of the collection, analysis, and evaluation of 
information concerning foreign countries is no less great now than. 
it was during the war. The effective conduct of both foreign 
policy and military policy is dependent on the possession of full, 
¢ accurate, and skillfully analyzed information conce rning foreign 
Se countries. With our present world-wide sphere of international 
responsibility and our position among the world powers, we 
need the rnost efficient intelligence system that can be devised. 
Organization, of course, is not the whole story. We do know, 
however, that there is no returning to the prewar system, 
where the War, Navy and State Departments went their respec- 
tive ways. We have now a central intelligence agency estab- 


lished by executive action. Provision for such an agency should 
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be made in permanent legislation. It seems entirely logical 
that such an agency should be placed in the framework of any 
agency that might be set up to coordinate military and foreign 
policies," , 


Senate Armed Services Committee 

The theme so strongly stated by Senator Thomas was reiterated 
and amplified before the Senate Armed Services Committee glad the 
hearing on S, 758: (Excerpts follow) 


Vice Admiral Forrest Sherman (member of the White House 
drafting tearcn and detailed by the Secretary of Navy to work 
with the Military Affairs Committee on the Common Defense 
Act of 1946): "I consider the Central Intelligence Agency to 
be a vital necessity under present world conditions. Its 
necessity will increase with our greater international respon- 
Sibilities as the power of sudden attack is amplified by further 
developments in long range weapons and weapons of mass 
destruction, '98 


Lt. General Hoyt S. Vandenberg (Director of Central Intelli- 
gence):°9 I sincerely urge adoption of the intelligence provisions 
of this bill. Section 202 will enable us to do our share in main- 
taining the national security. It will form a firm basis on which 
we can construct the finest intelligence service in the world. 

"In my opinion, a strong intelligence systern is equally 
if not more essential in peace than in war. Upon us has fallen 
leadership in world affairs. The oceans have shrunk until 
today both Europe and Asia border the United States almost as 
do Canada and Mexico. The interests, intentions, and capabili- 
ties of the various nations on these land masses must be fully 
known to our national policy makers. We must have this 
intelligence if we are to be forewarned against possible acts of 
agression, and if we are to be armed aginst disaster in 
anera of atomic warfare... 4 

"I think it can be said without successful challenge that 
before Pearl Harbor we did not have. an intelligence service 
in this country comparable to that of Great Britain or France 
or Russia or Germany or Japan. We did not hdve one because 
the people of ithe United States would not accept it. It was felt 
that there was something un-American about espionage and 
even about intelligence penerally. There was a feeling that 
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all that was necessary to win a war-if there ever were to be 
another war-was an ability to shoot straight. One of the sie 
great prewar fallacies was the common misconception that, 
if the Japanese should challenge us in the Pacific, our 
armed services would be able to handle the problem ina 
matter of a few months at most, 

"All intelligence is not sinister, not is it an invidious | 
type of work. But before the Second World War, our 
intelligence services had left largely untapped the great 
open sources of information upon which roughly 80 percent 
of intelligence should normally be based. I mean such 
things as books, magazines, technical and scientific sur- 
veys, photographs, commercial analyses, newspapers, and 
radio broadcasts, and general information from people with 
a knowledge of affairs abroad. What weakened our position 
further was that those of our intelligence services which did 
ag dabble in any of these sources failed to coordinate their 
4 results with each other. ° . 

"The Joint Congressional Committee to Investigate j 
the Pearl Harbor Attack reached many pertinent conclusions 
regarding the shortcomings of our intelligence system and 
made some very sound recommendations for its improvement. 
We are incorporating many of these into our present thinking... 

"The committee showed that some very significant 
information had not been correctly evaluated. It found that 
some of the evaluated information was not passed on to the 
field commanders. But, over and above these failures were 
others, perhaps more serious, which went to the very struc- 
ture of our intelligence organizations. JI am talking now of the 
failure to exploit obvious sources; the failure to coordinate 
the collection and dissemination of intelligence; the failure 
to centralize intelligence functions of common concern to more 
than one department of the Government, which could more | 
efficiently be performed centrally. 

"In the testimony which has preceded mine in support 
of this bill- by the Secretaries of War and the Navy, General 
Eisenhower, Admiral Nimitz, and General Spaatz, among 

o others- there has been shown an awareness of the need for 
coordination between the State Department and our foreign 
political policies one one hand and our National Defense 
Establishment and its policies on the other. Similarly with 
intelligence, there must be coordination and some central- 
ization, so that no future congressional committee can 
possibly ask the question asked by the Pearl Harbor Committee: 
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'Why, with some of the finest intelligence available in our 
history ~ why was it possible for a Pearl Harbor to occur?! 

’ "The committee recommended that intelligence work 

j have centralization of authority and clear-cut allocation of 
responsibility. It found specific fault with the system of 
dissemination of intelligence to those who had vital need of 

( it. It stated that '...the security of the Nation can be insured 

only through continuity of service and centralization of 
responsibility in those charged with handling intelligence. '! 

"It found that there is no substitute for imagination and 
resourcefulness on the part of intelligence personnel, and 
that part of the failure in this respect was '...the failure 

. to accord to intelligence work the important and significant 
role which it deserves, '! ; 

"The committee declared that '... efficient intelli- 
gence services are just as essential in time of peace as in 
war,! . 

"ALL of these findings and recommendations have my 
hearty concurrence. In the Central Intelligence Group, and 
in its successor which this bill creates, must be found the 
answer to the prevention of another Pearl Harbor. 

"As the United States found itself suddenly projected 
into a global war, immense gaps in our knowledge became 
readily apparent. The word ‘intelligence! quickly took a 
fashionable connotation, Each new wartime agency - as well 
as many of the older departments - soon blossomed out with 
intelligence staffs of their own, each producing a mass of 
largely uncoordinated information. The resultant competi- 
tion for funds and specialized personnel was a monumental 
example of waste. 

"The War and Navy Departments developed full 
political and economic intelligence staffs, as did the Research 
and Analysis Division of the OSS. The Board of Economic 

’ 4 Warfare and its successor, the Foreign Economic Adminis- 
; q tration, also delved deeply into fields of economic intelli- 
gence. Not content with staffs in Washington, they established 


i as 


4 subsidiary staffs in London and then followed these up with 
4s other units on the Continent. 
. 3 ( ‘When, during the war, for example, officials requested 


a report on the steel industry in Japan or the economic conditions 
in the Netherlands East Indices, they had the reports of the 
Board of Economic Warfare, G-2, ONI, and the OSS from which 
:. to choose. Because these agencies had competed to secure the 
5 best personnel, it was necessary for each of them to back up 
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its experts by asserting that its particular reports were the 
best available, and that the others might well be disregarded. 

"As General Marshall stated in testifying on the uni- 
fication bill before the Senate Military Affairs Committee 
last year, '... Prior to entering the war, we had little more 
than what a faitsey attache cou learn ata dinner, more 
or less over the coffee cups. 

"Fyrom this start, we suddenly had ite iwenes 
springing up everywhere. But nowhere was its collection, 
production, or dissemination fully coordinated- not even in 
the armed forces. General Marshall pointed this out in his 
testimony when he mentioned '...the difficulty we had in even 
developing a Joint Intelligence Committee. That would seem 
to be a very simple thing to do, but it was not at all.' | 

"There are great masses of information available to 
us in peace as in war. With our wartime experience behind us, 
we know now where to look for material, as well as for what 
to look. ‘ 

"The transition from war to peace does not change 
the necessity for coordination of the collection, production, 
and dissemination of the increasingly vast quantities of 
foreign-intelligence information that are becoming available. 
This coordination the Central Intelligence Agency will supply. . 

"President Roosevelt established the Office of 
Strategic Services for the purpose of gathering together men 
of exceptional background and ability who could operate in 
the field of national, rather than departmental, intelligence. 
In weighing the merits of the OSS, one should remember that 
it came late into the field. It was a stopgap. Overnight, it . 
was given a function to perform that the British, for instance, 
had been developing since the days of Queen Elizabeth. When 
one considers these facts, the work of the OSS was quite remark- 


able and its known failures must be weighed against its successes. 


Moreover, it marked a crucial turning point in the development 
of United States intelligence. We are now attempting to profit 
by their experiences and mistakes. 

‘Having attained its present international position of 
importance and power in an unstable world, the United States | 
should not, in my opinion, find itself again confronted with the 
necessity of developing its plans and policies on the basis of 
intelligence collected, compiled, and interpreted by some for- 
eign government. It is common knowledge that we found our- 
selves in just that position at the beginning of World War It. 
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"For months we had to rely blindly and trustingly 
on the superior intelligence system of the British. Our successes 
prove that this trust was generally well placed. However, in 
matters so vital to a Nation having the responsibilities of a. 
world power, the United States should never again have to go 
hat in hand, begging any foreign government for the eyes- 


| ( the foreign intelligence - with which to see. We should be 
; self-sufficient. The interests of others may not be our 
interests. 


“The need for our own coordinated intelligence pro- 
gram has been recognized in most quarters. The Pearl Harbor 
disaster dramatized that need and stopgap measures were 
adopted. As the war drew to a close, the President directed | 
‘the Joint Chiefs of Staff to study the problem and draft recom- 
mendations for the future. 

"By the assignment of primary fields of intelligence 
responsibilities, we are - in the fields of collection, production, 
and dissemination - preventing overlapping functions - that is, 
eliminating duplicate roles and missions, and eliminating 
duplicate services in carrying out these functions. " 


House Committee 

Testimony before the House Committee on Expenditures in the 
Executive Departments provided Addnionat insights into the need for 
structuring foreign intelligence functions on a Government-wide basis. 


General Carl Spaatz, Commanding General, Army Air Force: 
"The bill provides the basic elements of security of which we 
may mention five... Fourth, correct intelligence. The bill 
provides for enlargement of our capacity to know the capabili- 
ties of our possible enemies, how they can attack us, and 
with what. Each service will retain its own technical intelli- 
gence with its own trained attaches abroad. The CIA will 
coordinate information from all the services, as well as 


from other branches of the Government." 


ons 
t 


Fleet Admiral Chester Nimitz: "The bill will establish a Central 
Intelligence Agency with the responsibility for collection of 
information from all available sources, evaluation of that 
information and dissemination thereof. This Agency is 

intended to secure complete coverage of the wide field of 
intelligence and should ainimize duplication. The bill recog- 
nizes that military intelligence is a composit of authenticated 
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and evaluated information covering not only the armed forces 
‘establishment of a possible enemy but also his industrial 


capacity, racial traits, religious beliefs, and other related 
aspects. 161 


( Secretary James V. Forrestal (Secretary of the Neey.°* listed 
the CIA second among the essentials of the bill, after the 


National Security Council): 'The need for that (CIA) should be 
obvious to all of us." 

Rep. W.d. Dorn (D., S.C.): "With regard to the Central 
Intelligence Agency - Imay be wrong, but I have always felt 
that if Admiral Kimmel had had proper intelligence from | 
Washington the attack on Pearl Harbor would not have occurred, 
or at least we would have been able to meet it better. From 
your experience, do you think that this Central Intelligence 
Agency alone would warrant passage of this bill?" 


Vice Admiral Arthur Radford: "Of course, I think it is most 
important. Actually it is in existence now. It is already functioning. 06 


Committee Reports 


The Senate Committee report on S. 758 concluded: ''To meet 


Intelligence Agency collects and analyzes that mass of information 


| 

| 

the future with confidence, we must make certain...that a Central 

without which the Government cannot either maintain peace or wage | 
. i 


65 


war successfully." 


' 

1 

| The House Committee report on H.R. 4214 was equally clear . i 
@nd succinct in its conclusion: ''The testimony received by your com- | 
committee discloses an urgent need for a continuous program of close | 


coordination between our domestic, foreign and military policies so 


that we may always be able to appraise our commitments as a Nation 


| 
in the light of our resources and capabilities. This, your committec | 


cep rT . 
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feels, can be accomplished by the Central Intelligence Agency... . 
In order that the Council (National Security Council), in its delibera- ~ 
tions and advice to the President, may have available adequate infor- 


mation, there is provided a permanent organization under the Council, 


66 


which will furnish that jnformation."' 


Floor Discussion 
Senate: The Senate Armed Service Committee findings and 


report were re-echoed in floor statements during the Senate's dis- 


augsion of S. 758: 


Senator Chan Gurney (R., 5. D.) (Chairman of the Armed 
Services Committee): 'As an important adjunct to the National 
Security Council there is a provision for a Central Intelligence 
Agency, which filts a long recognized demand for accurate 
information upon which important decisions, relating to 
foreign military policy can be based." . 


Senator Raymond Baldwin (R., Conn.): Under the Council 

there is established a central intelligence agency to provide 
coordinated, adequate intelligence for all Government agencies 
concerned with national security. When one reads the record 

of the past war in regard to that field it is found that there 

was much to be desired in the way intelligence was covered, and 
there was great conflict about it. I say nothing here in depre~ 
cation of the men who were engaged in the intelligence service, 
because some remarkable and extremely courageous things 
were done. Nevertheless, we demonstrated from our experience 
the need of a central intelligence agency..." 


Senator Lister Hill (D., Ala.): "It would (S. 758) provide 
security measures at all times, rather than only when hostili- 
ties threaten. It creates...a central intelligence agency 
which is so essential for the Government to maintain peace 


and without which the Government cannot wage war success-~ 
fully." 
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House. The need for centralizing national intelligence drew 


wide support from many members of the House during the floor 


; discussion of H.R. 4214: 
i ( ; Rep. James Wadsworth (R., N.Y.): "This (H.R. 4214 and the instru- 


mentalities it establishes) links the military policy with foreign 
policy, all measured by our resources and the potentialities [le 
of other people. uf ; it 


Rep. Fred Busbey (R., Ill.) (although troubled with certain 
features of the CIA section): "I am not opposed to a central intelli- . 
gence agency. ...You remember Pearl Harbor. They had intelli- i 
gence, but it was not correlated and evaluated correctly. "71 


| 
Rep. Walter Andrews (R., N.Y. ): “On the next level above the | 
National Military Establishment there is provided the National | | 
Security Council with the President as chairman, which will | 
effectively coordinate our domestic and foreign policies in the Ht 
light of sound information furnished by the Central pnt eH sence I 
i 
) 
{ 


Agency. "72 


Rep. Robert Sikes (D., Fla.): 'During the intervening years 
between wars we have never had a proper balance between our fe 
foreign and military policies... We have never been fully informed ii 
of the capabilities, potential or intent of likely enemies... This 

is another time when we can well say, ‘Remember Pearl Harbor.! u73 


j Rep. Dewey Short (R., Mo.): "Mr. Chairman, on every score 
and by every count we should vote adequate funds for...our 
Central Intelligence - which has been lamentably weak - ... 
j These (including Central Intelligence) are the things above all : f 
others which will guarantee our security." th 


Rep. W.J. Bryan Dorn (D., S.C.}: "Mr. Chairman, one of the 
most important features of this bill is the Central Intelligence 
Agency. I would like for you to turn back with me this afternoon 
{ ' to the most terrible period preceding World War II. Why, you had | 
most of the newspapers and people in this country thinking that 
Adolf Hitler was a comic character, that a war in Europe could | 
not last through the winter - I remember those editorials quite 
well - that Germany would not last through the winter of 1939. ni 
I remember officers of the Navy coming back from observation 
posts in the Pacific and saying that the Japanese could not 


: 7 os. . . 
AT aVe Tal ls-Vo o bad > I = aga a = kel AA) SOOT) SDD OO tt) 10) 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 = #9 if 


j last 3 weeks in a war with America. The Government in 
Washington was stunned and shocked beyond belief when it 
suddenly realized that Paris and France would fall. 
1 "An important Member of the other body, who is 
still serving in that body, said that a few bombs on Tokyo 
( would knock them out of the war. What a woeful lack of f f 
intelligence as to the potential power of our enemies. i 
People were saying that Mussolini would not attack; that ; | 
he was only bluffing. Around the world there was a total 
- lack of knowledge of those forces that were marshalling 
to destroy American democracy. I tell you gentlemen of 
the committee that your central intelligence agency is a | 
very important part of this bill. ''75 | 
I 


Rep. Chet Holifield (D., Calif.): "I want to read to you some 
of the conclusions of the Pearl Harbor Committee, as follows. 
Their conclusions were: 'That’ the Hawaiian Command failed 
to discharge their responsibility in the light of the warnings N| | 
received from Washington, and other information possessed 1 
by them and the principal command by mutual cooperations. t 
(B) They failed to integrate and coordinate their facilities i 
for defense, to alert properly the Army and Navy Estab- 
lishments in Hawaii, particularly in the line of warning: |! 
and intelligence available to them during the period Novem - L 
ber 27 to December 7, 1941. They failed to effect liaison on I 
a basis adequately designed to acquaint each of them with : 
the operations of the other, which was necessary to their | 
joint security, and to exchange fully all significant intelli- 
gence, and they also failed to appreciate and evaluate the 


significance of the intelligence and other information available 
sou 


to them. 


Central Intelligence Agency. When such an organization was 


| 
| 
| 
{ 
| 
Rep. Robert A. Harness (R., Ind.): "Now a word about the i 
first proposed I confess I had some fear and doubt about it. | 
Along with other members of the Committee, I insisted 
that the scope and authority of this Agency be carefully | 


| 
| 
| 
defined and limited. Please bear in mind that this is a | 
i 
| 
| 
{ 


om 


bold departure from American tradition. This country has 
never before officially resorted to the collection of secret | 
and strategic information in time of peace as an announced iit 
and fixed policy. Now, however, Iam convinced that such i 
an Agency as we are now considering is essential to our il 
| 
i 
| 


national security. ult 
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Council there would be another element which is to advise 
the Council, subject to regulations made by the Council, 
in the field of Intelligence, in the foreign field; and there is 
established a central intelligence agency subject to the 
: Council headed by a director. The function of that agency is 
\ to constitute itself as a gathering point for information com-~ | 
ing from all over the world through all kinds of channels i 
concerning the potential strength of other nations and their i 
political intentions. There is nothing secret about that. | 
Every nation in the world is doing the same thing. But it 


| 
Rep. Wadsworth (R., N. Y.): '...In addition, under the | | 

| 

| 


must be remembered that the Central Intelligence Agency is | 
subject to the Council and does not act independently. It i 
is the agency for the collecting and dis semination of informa- 
tion which will help the President and the Council to adopt t | 
wise and effective policies. So with the information of that it 
sort concerning other nations and information coming in | 

| 

i 


with respect ,to our own resources, both of which are available 
to the Council and President, we will have for the first time 
in our history a piece of machinery that should work and it 

is high time that we have it. We have never had it before. ‘i 
During this last war all sorts of devices were resorted to, . | 
obviously in great haste, to accomplish a thing like this. 

You may remember the huge number of special committees, 
organizations and agencies set up by Executive Order in an 
attempt to catch up with the target. We have learned as a I 
result of the war that we should have some permanent organi- 
zation, and that is the one proposed in this bill." = 


Rep. Manasco (D., Ala.): "If we had had a strong central i 
intelligence organization, in all probability we would never i 
had had the attack on Pearl Harbor; there might not have 
been a World War IJ... I hope the committee will support ; 
the provision in the bill, because the future security of our fi 
country in a large measure depends upon the intelligence we Ri 
get. Most of it can be gathered without clandestine intelli- ! 
gence, but some of it must be of necessity clandestine ‘ 

| 


intelligence. The things we say here today, the language we | 
( change, might endanger the lives of some American citizens ° 
‘ in the future.""/9 | : 
' 
| 


Thus, there was a consensus of agreement, almost reaching to 
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unanimous proportions, that the concept of central intelligence should | 
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be ratified and embodied into statute. However, beyond this point 
of almost total accord, differences of opinion would arise as more 


specific consideration relating to CIA was undertaken. 
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CHAPTER V. POSITION WITHIN EXECUTIVE BRANCH “ 
The position that should be prescribed for the CIA within the 
Executive Branch was understandably of considerable interest. This 


was the very sarrow of the central intelligence concept and an antece- 


dent to its disposition was an appreciation of the "supra-depart nental" 
nature of the relationships which had been established within the 
“intelligence conmunity" under the National Intelligence Authority. 


‘It is recalled that the 22 January 1946 Presidential Bice” 


placed the Director of Central Intelligence and the Central Intelligence 
Group under the control of the pieeidenes chief advisors in international 
and military affairs, the Secretaries of State, War, and Navy, and the 
personal representative of the President. The DCI was a newaOting 
member of the NIA. 

Following this pattern, the proposed National Security Act of 
1947 simply established "...under the National Security Council a 
Central Intelligence Agency witha Director of Central Intelligence, 


who shall be the head thereof...'' and transferred "...the functions 


a of the National Intelligence Authority...to the National Security Council. 81 
# These functions were to plan, develop, and coordinate all Federal 
f 
foreign intelligence activities "...to assure the nost effective accomplish- 


ment of the intelligence iission related to the national security. nee 


The functions of the DCI and the CIG under the NIA were transferred 


also to the DCI and the CIA Act, 
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In pursuing the meaning of these relationships three major ~ 
aueetions were considered. First, could central intelligence operate 
effectively by reporting to Saas (National Security Council) ties 

( than to an individual? Second, would satisfactory relationships be 
maintained between CIA and the departme nts and their intelligence 
agencies? Third, what relationship should exist between the DCI 


and the NSC? | 


NSC R elationship 


House, During Committee hearings in the House, Representa- 
tive Walter Judd (R., Minn.) pursued the respective merits of the CIA 
reporting to the NSC or to an individual: © 


Rep. Judd: "I have concern as to whether the intelligence a 
agency provided in the bill is given anywhere near the impor- i. 
tance it deserves...it seems to be a joint and hydra-headed 
agency which will weaken our intelligence rather than 
strengthen it." . 


Dr. Vannevar Bush (Director of the Office of Emergency 

Management, Scientific Research and Development): ",,, The 

Central Intelligence Agency provided for (in the bill) links 

the military establishment and the State Department, and ‘ 
hence cannot logically be placed under the Secretary of fo 
National Defense. It is a joint matter. It might be reporting a 
directly to the President..." 


Rep. Judd: "I have never seena hydra-headed organization , |! 
which functions as well as one headed by a single man. If we ii 
were caught flat-footed without proper intelligence at the out- 
break of another war, it might be disastrous, !! 3 . i 


- 
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Rep. Judd: "Regarding the CIA, do you think that it ought 

to be under the National Secur ity Council, or directly under 
the Secretary of National Defense, on a par with the National 
Security Resources Board, the Joint Research and Develop- 
‘ment Board, the National Security Resources Board. The 
CIA is put under the National Security Council so that it 

has a dozen heads. It seems to me that this is so important 
that it ought to be on a par with those other agencies,"' 


Vice Admiral Radford: "I feel that the CIA should be under 
the Netonal Security Council," 


Rep. Judd: 'You don't think that its- reports will make the 
rounds and never get apy action?" 


Vice Admiral Radford: "I hardly think so. I think its handling 
of reports gan be controlled by,the Director. Iam sure it 
would be." = 


Senate. Ina statement before che Sanate Committee, Mr. 
Allen W. Dulles, who made extraordinary contributions to the success 
of the OSS and who eventually was to become the first civilian to be 
appointed Director of Central Intelligence, questioned the desirability 


of the Director reporting to a large National Security Council: ®5 
",,.this (National Security) Council will have at least 
six members, and possibly more, subject to Presidential 
appointments. From its composition it will be largely 
military although the Secretary of State will be a member. 
If precedent is any guide, it seems unlikely, in view of the 
burden of work upon all the members of this Council, that it 
will prove to be an effective working body which will meet 
frequently, or which could give much supervisory attention 
to a central intelligence agency. It would seem preferable 
that the Chief of Central Intelligence should report, as at 
present, to a smaller body, of which the Secretary of State 
would be the chairman, and which would include the Secretary 
of National Defense, and a representative of thé President, 
with the right reserved to the Secretaries of State and of 
National Defense to be represented on this small board by 
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deputies, who should have at least the rank of Assistant : 


Secretary. And this board must really meet and assume 
the responsibility for advising and counseling the Direc- \ 
i 


i 


tor of Intelligence, and assure the proper liaison between 
the Agency and these two Departments and the Executive." 


( However, under no circumstances did Mr. Dulles want CIA 


86 | 


to be organized under an individual policy maker; 


| 

| 

"The State Department, irrespective of the form in 
which the Central Intelligence Agency is cast, will collect 
and process its own information as a basis for the day-by- 
day conduct of its work. The armed services intelligence | 
agencies will do likewise. But for the proper judging of the 
situation in any foreign country it is important that informa- 
tion should be processed by an agency whose duty it is to | 
weigh facts, and to draw conclusions from those facts, il 
without having either the facts or the conclusions warped i 
by the inevitable and even proper prejudices of the men whose i 
duty it is to determine policy and who, having once | 
determined a policy, are too likely to be blind to any facts i 
which might tend to prove the policy to be faulty. The | 
Central Intelligence Agency should have nothing to do with 
policy. It should try to get at the hard facts on which others 
must determine policy. The warnings which might well have _ 3 : 
pointed to the attack on Pearl Harbor were largely discounted 
by those who had already concluded that the Japanese must 

- inevitably strike elsewhere. The warnings which reportedly | 
came to Hitler of our invasion of North Africa were laughed 
aside. Hitler thought he knew we didn't have the ships to do 
it. It is impossible to provide any system which will be i 
proof against the human frailty of intellectual stubbornness. 
Every individual suffers from that. All we can do is to see 
that we have created the best possible mechanism to get the 
unvarnished facts before the policy makers, and to get it 
there in time." 


( Chairman Gurney of the Senate Armed Services Committee 
became particularly interested in whether the CIA should report to F 


the National Security Council or to an individual, particularly the 


i 

| 

Secretary of National Defense. In line with this interest he arranged | 
i 

i 
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for Mr. Charles S. Cheston, a former Assistant Director of the 
Office of Strategic Services, to meet with Admiral Roscoe Hillen-~ 
koetter, who succeeded General Vandenberg as DCI on 1 May 1947. 


Mr. Cheston's viewpoint was subsequently made a matter 


87 


of record in the Senate hearings: 
"J It has been amply demonstrated that problems of 

peace and war in modern times require total intelligence. 
Each of the principal departments and agencies of Govern- 
ment requires information for the determination of basic 
questions of policy, the collection and analysis of which 
are entirely outside the scope of its own operations. It 
does not solve the problem to create a kind of clearing house 
for information gathered in the ordinary operations of the 
several departments. What is needed is an effective, 
integrated, single agency with clearly defined dutics and 
authority to analyze and correlate information from all 
sources and, wherever necessary, to supplement existing 
methods of collection of information. Such an agency must 
serve all principal departments of the Government and also 
bring together the full and comprehensive information upon 
which national policy must be based. It should not supplant 
existing intelligence units within the several departments. 
Every effort should be made to improve and strengthen these 
units wherever possible. The problem is national and not 
departmental. And it will not be solved by having the policies 
and operations of such an agency determined by a committee 
of Cabinet members, whose primary duty is to discharge 
the full-time responsibilities of their own offices." 


- Following a meeting with Mr. Cheston in Philadelphia on 
Memorial Day, Admiral Hillenkoetter wrote a letter to Senator Gurney, 
from which the following is excerpted: 

"The third point (advocated by Mr. Cheston) is that the 
Director should report to an individual rather than a committee. 
As I previously stated before the Senate Appropriations 


Committee, I feel that this is a matter to be determined by 
the Congress rather than by me. On purcly theoretical 
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grounds, it would, of course, be best to report'to one indi- 
vidual rather than a group. However, I can work witha 
Council equally well, and see no great difference in either 
solution that Congress may determine. There may be some 
question as to the wisdom of having the Director of Central 
Intelligence report to the Secretary of National Defense. 

( This, in effect, might be considered as placing the Agency 

, within the military establishment, which would not, in all 
probability, be satisfactory to the State Department. They 
have a great interest in the operations of the Agency, and 
their contributions in the intelligence field are particularly 
important in time of peace, when the Foreign Service can 
operate throughout the world. 

"As General Donovan stated in his memorandum to 
you of 7 May.1947, intelligence 'must serve the diplomatic 
as well as the military and naval arms.' This can be best 
done outside the military establishment. As General Donovan 
stated further, '...Since the nature of its work requires it to 
have status, it should be independent of any Department of 
the Government (since it is obliged to serve all and must be 
free of the natural bias on operating Departments).' " 


nf BD ee ba Mae A 
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When this matter came to the Senate floor, Senator Robertson 
of the Senate Armed Services Committee proposed an amendment 
elevating the Secretary of National Security (Secretary of Defense) to 
a wectitn " .. where he will be over the National Security Council, 

q the Central Intélligence Agency, and the National Security Resources 
Board, and over the entire military establishment as well. 188 The 
emphasis behind this amendment, however, was to make the Beckotaty 
of Defense the coordinator of national security and immediately under 

( the President. It was only collaterally related to Senteal intelligence, 
Senator Gurney, in opposing the amendment, said, 'We do not believe 
that the (Secretary of Defense) should in any way control, by means of 
a superior position, the conclusions which emanate from the Security 
Council...'89 The amendment was defeated. 
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Relationship with Intelligence Community 
While the CIA was established under the National Security Coun- 


cil as proposed by Administration, Congressional consideration helped 


to illuminate the supra-departrnental nature of the Agency's function , 


as much as it did to ratify earlier Executive Branch action. 

The second concern relating to the establishment of the CIA 
under the National Security Council Gas whether this arrangement 
would support satisfactory relationships between the CIA and the depart- 


ments and their intelligence agencies.. This concern was brought out 
4 in the following colloquy during the Senate Committee hearings? ay | 

Senator Tydings (D., Md.)}: ''...when you get down to the 
Central Intelligence Agency, which certainly is one of the 
most important of all the functions set forth in the bill, I 
notice that it reports directly to the President and does not / 
seem to have any line running to the War Department, or the 

Navy Department, or to the Secretary for Air. AndI was 

wondering if that rather excluded position, you might say, 

4 ' was a wholesome thing. It seems to me that Central Intelli- 

; gence Agency ought to have more direct contact with the 

4 Army and the Navy and the Air Force; and as I see it on the 

a chart here, it is pretty well set aside and goes only to the 

President. What is the reason for that?" 


i 
| 
| 
Admiral Sherman: 'Well, sir, this diagram shows the pri- | 
mary control of the Central Intelligence Agency through the } 
National Security Council which, of course, is responsible i: 
to the President. But, of course, the Central Intelligence : 
Agency, by its detailed directive, takes intormation in from 
the military services and also supplies them with information. 
"In other words, it is a staff agency and controlled 
through the National Security Council, which is supported by 
the military services, and in turn, supports them." 


— 


Senator Tydings: "It seems to me that of course they would 
diffuse such information as a matter of orderly procedure 
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to the Army, Navy, and Air Force, as they collected the 
information and as they deemed it pertinent. But I would 7 | 
fec]l a little more secure about it if there were a line 
running from that agency to the War Department, the Navy > 
Department, and the Air Force, rather than have it go up 
through the President and back again. Because the Presi- 

dent is a rather busy man, and while he has control over 

it, one of its functions, it seems to me, ‘ought to be to 

have a closer tie-in with the three services than the chart 

indicates."" | 


8 OER RRC ES :. 
— 


diagram. Actually, the Security Council, placed directly 
under it, has members of the three departments, the 
Secretary of National Defense, the Central Intelligence 
Agency, who collaborates very closely with Military and 
Naval Intelligence, and there are a good many other cross- 
relationships. "' 


Admiral Sherman: "Well, sir, that is the trouble with the . é 
ai 
Senator Tydings: "I realize that, but even so,I think intelli- 
, gence is about as important a part of running a war as there 
: is, as I know you will agree. And it is rather set off there 
; by itself, and is only under the President; which is all right 
for general direction purposes, but I do not feel satisfied 
7 in having it over there without some lines running to the War 
i Department, the Navy Department, and the Air Force, even 
t 


though that might follow and they might do it anyhow!!! 


Admiral Sherman: 'Well, in a further development of this 
chart, we might show a line of collaboration and service and 
so on, extending from the Central Intelligence Agency to the 
three departments, and to those others." 


Senator Tydings: ''To the Joint Chiefs of Staff anyway." 


Admiral Sherman: ''They serve the Joint Chiefs of Staff, as | 
a matter of fact. We have a Central Intelligence (man) in AB 
the Policy Council of the Research and Development Board at 
( the present time." 

| 

| 


Senator Tydings: "If you ever do another chart, will you do 
me the favor of connecting that up with those three departments 
and with the Joint Chiefs of Staff? Because it looks like it is 
set up in that way to advise the President, more than to advise 
the services and the Joint Chiefs of Staff; which, of course, | 
is not the intention of it at all, in my opinion." | 
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Admiral Sherman: "We tried, in this particular chart, to 
show only the primary line of control, with the exception 

of the dotted line from the President to the Joint Chiefs of 
Staff, which is there for constitutional reasons." 


Senator Tydings: "Well, I hope that my comments will 
cause us to find some way that we can make sure that 
someone will offer an amendment from the War Department 
or the Navy Department that the Intelligence Agency is to 
have direct tie-in with the Joint Chiefs and the Army, 
Navy, and Air Force. Otherwise, we may have another 
Pearl Harbor controversy, with the question arising, 
‘Who got the information?' And the reply, ‘It was not 
transmitted.’ That is one thing that should not happen 
again. And as this is set up, it would lend the layman 
the opinion that it was more or less detached, rather than 
an integral part of the three services," 


Senator Tydings: "Admiral, that is an awfully short bit 
of explanation, under the caption ''Central Intelligence 
Agency,'' the way it is set up here, separately, to be 
appointed by the President, and superseding the services 
now run by the Army and the Navy, I respectfully submit. 
to you and to General Norstad that it might be wise to put 
an amendment in there, in order to make certain that the 
thing is understood; that this Central Intelligence Agency 
shall service the three departments and the Joint Chiefs 
of Staff, and have some tie-in with the three departments, 
rather than to leave it hanging up there on a limb all off 
by itself. I do not think that would change anything mate- 


rially, but it would clarify it, and make it plain that we are © 


setting up something for the purposes for which we conceive 
it tc be set up." 


Admiral Sherman: ''Well, sir, I would like to make a comment 


on the language as to the Central Intelligence Agency. At 
one time in the drafting we considered completely covering 
the Central Intelligence Agency in the manner that it should 
be covered by law." 


~ 


Senator Tydings: "Admiral, my point is simply this: that 


under the wording as to the Central Intelligence Agency which 
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begins on page 20 and ends at the top of page 22, it deals more az if 
or less with consolidation and not with the duties that devolve ii 
upon that office. It seems to me there is a void in the bill 

that ought to be eliminated, "' , +? | 
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Admiral Sherman: "Well, we considered the matter of trying 
( to cover the Central Intelligence Agency adequately, and we 

found that that matter, in itself, was going to be a matter of 

legislation of considerable scope and importance," 


Senator Tydings: "A separate bill?" 


with General Vandenberg, we felt it was better in this legis- li: 
lation only to show the relationship of the Central Intelligence i 
Agency to the National Security Council, and then leave to 
separate legislation the task of,a full and thorough develop- 
ment of the Central Intelligence Agency." 


Admiral Sherman: "A separate bill. And after consultation 


this Committee to assume that during this session it is likely 


. , { 

Senator Tydings: "Well, now, for the record, is it safe for i} 

that a bill will come along dealing with the Central intelli- | 
| 


gence Agency in the particulars we have under discussion? 0 


take place." 


i 

Admiral Sherman: "It is my understanding that that will | 
. 4 
The Chairman: "How about that, General Vandenberg?" | 
| 


General Vandenberg: 'The enabling act is prepared, but 
we do not want to submit that until we have reason for it." 4 


i 
t 
Later, General Vandenberg reviewed for the Senate committce ii 


, the relationships which had been developed between the Director of 


Central Intelligence and the intelligence community under the 22 January 
1 

1946 Presidential directive: ’! | 
: ° { 


Director of Central Intelligence must kecp in close and inti- 
mate contact with the departinental intelligence agencies of 
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"In order to perform his prescribed functions, the 
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the Government. To provide formal machinery for this pur-~ 
pose, the President's Directive established an Intelligence 
Advisory Board to advise the Director. The permanent mem- 
bers of this Board are the Directors of Intelligence of the 
State, War and Navy Departments and the Air Force. Pro- 
vision is made, moreover, to invite the heads of other 
intelligence agencies to sit as members of the Advisory Board 
on all matters which would affect their agencies. In this 
manner, the Board serves to furnish the Director with the 
benefits of the knowledge, advice, experience, viewpoints 

and over-all requircments of the departments and their 
intelligence agencies." 


The responsibility to support the departments and their intelli- 
gence agencies was a function of the DCI under the President's 
Directive of 22 January 1946 and was carried over into the CIA section 
of the President's proposal by ebuidine that "the functions of the 
Director of Central Intelligence and the functions... of the Central 
Intelligence Group are transferred to the Director of Central Intelli- 
gence appointed under this act and to the Central Intelligence Agency 
respectively. However, in takene with the House Committee's view 74 
"| that it is better legislative practice to spell out such (CIA's) 
duties in the interest of clarity and simplicity...'! the CIA section 
was amended to specify these supporting functions. This provided 
the basis for the following colloquy on the House floor: ?> 

Rep. Kersten (R., Wis.): "It seems to ne from what the 

gentleman has said that the Central Intelligence Agency is one 

of the very important parts of this entire set-up. I wish to 
ask the gentleman if there is a definite coordination provided 
for between that Agency and, say the Department of State? 


For I feel that certain information of the Agency would affect 
the activities of the entire system." 
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i Rep. Wadsworth (R., N. Y¥.): "The gentleman is correct. 
May I point out that under the provisions of the bill the 

| Central Intelligence Agency in effect must cooperate with 
all the agencies of the Government, including the State De- 

| partment. It is the gathering point of information that may 

{ 


come in from any department of the Government with re- 
spect to the foreign ficld, including the State Department, 
of course; including the War Department, through G-2; 
including the Navy Department, through ONI, That informa- be 
tion is gathered into the central agency to be evaluated by . 
Central Intelligence and then disseminated to those agencies ie 
of Government that may be interested in some portion of it. "' 


DCI Relationship with NSC : : 

The third and final consideration relating to structural rela- | 
rio:ships concerned the position of the Director with respect to the j 
National Security Council, As background it is recalled that prior | 
to submission of the proposal act to the Congress, General Vanden- | 
berg stroungly opposed participation by cither CIA or its Director in : 


policy decisions but felt that there should be a provision providing 


for the Director's presence at the meeting of the Council. The 22 
January 1946 Directive provided that the Director sit on the National 


Intelligence Authority as a non-voting member. However, the draft- 


inf team felt that the position of the Director as the intelligence 


.dvisor to the Council was inherent in the position itself, and that it 


sa ati 2 


“ould be improper to provide by law that the head of the Agency, under 
he Cauncil, should sit on the Council. 94 While being present at the 


meeting of the Council did not necessarily constitute sfiting ''on'' the 


Council, General Vandenberg's recommendation was rejected. 
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However, during a hearing of the House Committee with 
oO oO 


Secretary Forrestal testifying the issue was reopened: ?° 


Rep. Boggs (D., La.): 'The Director of the Central 
Intelligence Agency would work under the National Security 
/ Council, " 


rot am a 


Secretary Forrestal: "That is correct.'' 


Rep. Boggs: "He is not a member of the National Security 
Council; he is an independent appointment of the President, 
but he works under, on this chart -- he is not a member of 
the Council, the heavy line drawn here, but he is more or 
less an executive secretary on intelligence matters for the 
Council." . 

Secretary Forrestal; "Well, it is obvious, Mr. Boggs, that 
the results of his work would be of essential importance to 
the Security Council." 


Rep. Boggs: "I think so, and I agree with you, but the thought 
that I have in mind was that he should be a member of the 
Council himself. After all, he is dealing with all the informa- 
tion and the evaluation of that information, from wherever we 
can get it. It seems to me that he has knowledge and informa- 
tion of matters which the National Security Council would 
consider more information at hand and the cvaluation of that 
information than any other member of that Council. He 

should be put on an equal basis." 


Secretary Forrestal: "IJ think that there is always some limit 


to the effectiveness of any orpanization in proportion to the 
number of people that are on it. The services and the intelli- 
gence information of the Director of Intelligence would be 
available, and certainly no man who is either the Secretary of 
National Defense or the Chairman of the Security Council, 
would want to act or procecd without constant reference to the 
sources available to this Central Intelligence Director. But 
again, I would not try to specify it by law, so confident am I 
that the practical workings out of this organization would 


require his presence most of the time." 


Boges: "I can see -- I do not know that I can see -- I 


Rep. 


can visualize in my mind, evenif this bill becomes a Jaw, 


as presently set up, a great deal of room for confusion on 


| se 


co 
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intelligence matters. Here we have the Director of the Central 
Intelliuence Agency, responsible to the National Security Coun- 
cil, and yet the Director is not a member of that Council, but 
he has to get all of his information down through the chair of 
the Secretary of National Defense, and all the other agencies 
of Government in addition to our national defense agencies, the 
Secretary of Agriculture, the Secretary of State, and so forth. 
I just cannot quite see how the man is going to carry out his 
functions there without a great deal of confusion, and really 
more opportunity to put the blame on somebody else than there 
is now." 


Secretary Forrestal: ‘Well, if you have an organization, Mr. 

Boggs, in which men have to rely upon placing the blame, 

and this is particularly true of Government, if you once get 

that conception into their heads, you cannot run any organiza- 

tion, and it goes to the root, really, of this whole question. 

This thing will only work, and I have said from the beginning 

it would only work, if the components in it want it to work," 

Rep. Boggs: "Right, I certainly agree with that..." 

There was to be no further proposal to place the Director of 
Central Intelligence on the National Security Council as a member, 
although discussions such as that held between Mr. Boggs and Secretary 
Forrestal help to shed further light on the role of the DCI as the 


nation's chief intelligence advisor, as confirmed by subsequent 


Presidential action. 


The relationships which had existed for central intelligence 
within the intelligence community and to the policymakers under the 
National Intelligence Authority were for the most part ratified by the 


Congress in the National Security Act of 1947. The Director of Central 
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Intelligence and the Central Intelligence Agency were placed under a 
National Security Council, whose membership was expanded to include 
the President. 

As finally enacted, the ''Central Intelligence Ayency with a 
Director of Central Intelligence, who shall be the head thereof..." was 
established '"...under the National Security Council. ant The respon- 
sibilities of the Director of Central Intelligence to the departments 
and their intelligence agencies under the 22 January 1946 Presidential 
Directive were made specific duties for CIA "under the direction of 
the National Security Council" as follows: 

"(3) to correlate and evaluate intelligence relating to 
the national security, and provide for the dissemination of 
such intelligence within the Government using where appro- 
priate existing agencies and facilities... 

'(4) to perform, for the benefit of the existing intelli- 
gence agencies, such additional services of common concern 
as the National Security Council determines can be more 
efficiently accomplished centrally." 

The Congressional discussions leading to this enactment helped 


to publicly clarify the role of the DCI and the CIA and the nature of the 


supra-departmental tasks facing central intelligence. 
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CHAPTER VI. _FUNCTIONS 


The basic functions of a national foreign intelligence organization 
were prescribed as early as 1941 in connection with the appointment of 
the Coordinator of Information; continued in 1942 in the case of OSS ina 
form tailored to the war effort; reviewed in 1944 within the Executive 
Branch as "Donovan's 10 Principles"; reaffirmed in 1945 in the plan of 
the Joint Chiefs' and the recommendation of the Secretaries of State, War 
and Navy; and in 1946 directed by the President as responsibilities of 
the Director of Central Intelligence. ‘' 

In 1947 the basic functions of a national foreign intelligence 
organization were approved by the Congress of the United States in 
Section 102 of the National Security Act of 1947: 


(d) For the purpose of coordinating the intelligence 
activities of the several Government departments and agencies | 
in the interest of national security, it shall be the duty of the 
Agency, under the direction of the National Security Council-- 

(1) to advise the National Security Council in 
matters concerning such intelligence activities of the 
Government departments and agencies as relate to 
national security; 

(2) to make recommendations to the National 
Security Council for the coordination of such intelligence’ 
activities of the departments and agencies of the Govern- 
ment as relate to the national security; 

(3) to correlate and evaluate inte lligence relating 
to the national security, and provide for the appropriate 
dissemination of such intelligence within the Government 
using where appropriate existing agencies and facilities: 
Provided, That the Agency shall have no police, subpena, 
law-enforcement powers, or internal-security functions: 
Provided further, That the departments and other agen- 
cies of the Government shall continue to collect, evaluate, 
correlate, and disseminate departmental intelligence: 
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can be more efficiently accomplished centrally; 

(5) to perform such other functions and duties 
related to intelligence affecting the national security as 
the National Security Council may from time to time 
direct. 

Thus, with slight modification and with a birthright back to 1941, the 
responsibilities of the Director of Central interieence’” under the 
22 January 1946 Presidential Directive were specified in the National 
Security Act of 1947 as duties for the CIA and imposed upon the DCI as 
the head of the Agency. 

The approval of Section 102 involved more than placing a statutory 
capstone on six years of prior development within the Executive Branch. 


100 
Congress was to show 


For a number of reasons already suggested, 
deep interest in the functions of CIA. 
Senate. It is recalled that the President's proposal sought to incor- 
porate the 22 January 1946 Presidential Directive by referencing the func- 
tions of the DCI and CIG under it and transferring them to the DCI and the 


CIA under the proposed Act. This procedure caused some discomfiture 


within the Senate committee in connection with CIA's responsibilities to 


the departments and their intelligence agencies, Senator Tydings registercd | 


his concern over the lack of specificity on this issue and remarked that 


the CLA section as proposed by the President "deals more or less with 
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consolidation and not with the duties that devolve upon that office. It seem 
to me ner there is a void in the bill that ought to be eliminated. Le 

While the Senate committee and the Senate were willing to await 
the early submission of enabling legislation cae CIA to correct what was 
viewed by some as a deficiency, Senator Edward Robertson (R., Wyo.) 
commented when the measure reached the Senate floor, "It is necessary 
to go to Executive Order to find out what the functions and the powers of 
the Central ivenietes Agency are to be. Many...have taken the trouble 
to do so -- and I comment parenthetically that it should not be necessary 
to go to Executive Order to interpret a statuic. Oe 

The functions of the CIA were eventually spelled out in the 
National Security Act of 1947 in line with a determination that Pere Cem: 
better legislative practice to spell out such duties in the interests of 
clarity and sirnplicity. nlO3 

House Committee. The interest of the House Committee on 
“xpenditures Departments in the functions for the CIA is illustrated in 
Mr. Busbey's questioning of Secretary Forrestal:1°4 

Rep.Busbcy (R., Ill.): "Mr. Secretary, this Central Intelligence 

Group, as I understand it under the bill, is merely for the purpose 

of gathering, disseminating, and cvaluating information to the 

National Security Council, is that correct?" 

Secretary Forrestal: 'That is a general statement of their activits 


Rep. Busbey: "I wonder if there is any foundation for the rumors 
that have come to me to the effect that through this Central 
Intelligence Agency, they are contem plating operational activities? 


mI 70 i 
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Secretary Forrestal: "I would not be able to go into the details 
of their operations, Mr. Busbey. The major part of what they 
do, their major function, as you say, is the collection and colla- 
tion and evaluation of information from Army Intelligence, Navy 
Intelligence, the Treasury, Department of Commerce, and most ui 
other intelligence, really. Most intelligence work is not a my sti- 

j cal or mysterious character; it is simply the intelligent gathering i 
of available data throughout this Government and throughout our : 
consular services, from our military attaches. As to the nature 

| 
| 
| 
{ 


and extent of any direct operational activities, I think I should 
rather have General Vandenberg respond to that question. 

"J should like to add this, however, that in the democracy 
in which we live, and which we certainly intend to keep, intelli- 
gence activity is a difficult task. By the nature of its objectives 
it ought not to have publicity, and yet that is one of our difficult 
problems--just as, during the war, one of our greatest problems 
was the making available of the news that should be available, 
and yet denying to the enemy the things that would lend him not 
only comfort but substantial and effective help; and the same is 
true of intelligence. We do need a central intelligence agency, ; 
| 


t 
3 


and we do need acccss--we do need to have some machinery i 
for collecting accurate information from the rest of the world, 
because, as I said earlier, the specd, the tempo, and the fluidity 
of events in the world today very definitely require some central 
source here that is trying to evaluate those events for the various 
departments of Government that are charged with our security." 


This line of questioning was continued by Rep. Brown, who 
participated in the hearings as a member of the Rules Committee; !95 


Rep. Brown (R., Ohio): '"'...How far does this central intelli- 
gence agency go in its authority and scope? 
‘You mentioned that they combine and can use the agen- 


cies within the Treasury, I believe, within the Department of 
Commerce, and the like.!' 


. nieeaimapai= eine ne NN Sm 


Secretary Forrestal: "I said they had available to them, and 
should have available, and should gather all information that 
bears upon our national security, from every agency of Govern- 
ment. , | 


Lf 
"Take, for example, the question of raw material." me 


Rep. Brown: ''Do you limit it to national security?" 
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created the authority. '' 


Mr. Brown: "As I understand, this original authority was 
created by directive of the President?" 


Secretary Forrestal: "That is correct, sir," 
i er el re 


Rep. Brown: "Rather than a law passed by the Congress of the 
United States. 

"The provisions of this bill dealing with Central Intelli- 
gence would, ITassume, supplant this Executive Order?" 


Secretary Forrestal: ''May I respond to your question thusly: 
The purpose of the Central Intelligence Authority was directed 
solely to the necessary intelligence activities that dealt only 
with our national security." 


Rep. Brown: "I understand that. 

"Please look on page 21, line 7, or line 13 of the bill; 
you will notice by statute you transfer the function of the 
National Intelligence Authority to the National Security Council 
and the Director of Central Intelligence, and the functions of 


the Central Intelligence group are transferred, 

"However, the functions are set up nowhere that I have 
knowledge of in the statutory law of the land, and your statute 
refers back so some Federal Register of February 5, or some 
other date, and some directive issued by the President of the 
United States, under what I still think is questionable authority. 
Nobody can tell from that statute, from this bill, if enacted 
into law, what power or authority this fellow had." 

Secretary Forrestal: "While it is not specified in this bill, Mr. 
Brown, the intent is, should this bill become law, to implement 
specifically, by statute, that part of it that deals with the reference 
to the Central Intelligence Authority." 


Rep. Brown: 'Do you not think it should be done all at once before 
you pass a thing like this? Do you not think this should be set 
out in the statute? 

"Intentions are fine things, but intentions make good pav- 


ing blocks, too." . 


Secretary Forrestal: "Well, it could be done simultaneously. I 
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would rather not try to have that bill incorporated as a part 


of this bill." a 


Rep. Brown: "Do you not think this bill should come first, 
then, and have an agency legalize and authorize the law and 
put it in here?" 


Secretary Forrestal: 'There is no reason why you could not have 
it a part of this bill, and I think Gencral Vandenberg, as a matter 
of fact, is now preparing a statute which could either be incor- 
porated in this bill or dealt with as a separate act. 

"Hither way would be quite all right, as far asl am 


concerned, ! 


Rep. Brown followed up his questioning of Secretary Forrestal 


concerning the functions of the Agency with Admiral Sherman. After 


getting Admiral Sherman to admit that he believed the outline of our 


national security structure should be established by statute; 106 


that: 


Admiral Sherman: ''I think that this bill does it properly. 

As I said in my prepared statement, this bill represents a 
compromise between opposing views, and I believe it is the 
optimum settlement of the matter, for the time being... 

My understanding of the effect of this bill in that regard is 
that it would freeze the order specifically refcrred to, which 
is President Truman's letter of January 22, that it would 
freeze that letter and make it permanent until such time as the 
Congress passed an adequate organic law for the Central 
Intelligence Agency." 


Later, during the same session, Admiral Sherman pointed out 


"it was not the Central Intelligence Group which wanted to 
defer their legislation until a later time; it was General Nor-. 
stad and I who were charged with preparing a draft for this 
bill. We felt that if we attempted to get all the duties of the 
Central Intelligence Agency in here, then there would be a 
demand to put all the duties of the Navy, all the dutics of cach 
agency, in great detail, and we would wind up with a very 


bulky volume." 


i 
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Rep. Harness (R., Ind.) then asked if that was 


",.,the only reason given why you preferred to simply transfer 
the Security Agency under the Executive order rather than to 


write in the act, the functions of the Agency?" 


Admiral Sherman replied: 


"That was the only reason from my point of view, sir. I felt 


that that was rather a large subject by itself, and that it would 
unduly complicate this other legislation." 


Rep. Harness concluded by observing: 


"But at the same time you proposed later on to ask the Congress 
to enact a law that would do that very thing?" 


* . 
Summary 


é 


The Presidential Directive of 22 January 1946 was entered into 


: : 107 : : 
the Record in the Committee hearings and the basic functions of the 


Director of Central Intelligence under that directive were described by 
General Vandenberg before both committees in the following te rms +108 


“The Director of Central Intelligence is presently 
charged with the following basic functions: 


1. The collection of foreign intelligence information of 
certain types - without interfering with or duplicating the normal 
collection activities of the military and naval intelligence 
services, or the Foreign Service of the State Department. 


2. The evaluation, correlation and interpretation of 
the foreign information collected, in order to produce the 
stratepic and national policy intelligence required by the 
President and other appropriate officials of the Government. 


3. 


The disscmination of the national intelligence produced. 
4. The performance of such services of common con- 

cern to the various intclligence agencies of the Government as 

can be more efficiently accomplished centrally. 


5. Planning for the coordination of the inte Nigence 
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activitics of the Government so as to secure the more effective 
accomplishment of the national intelligence objectives." 


It was clear that the correlation, evaluation and dissemination 
of intelligence relating to national security was an inherent part of 


central intelligence and that these functions were widely recognized and 


supported by the Congress. Four of the five functions as seen by General 


1 
Vandenberg are clearly recognizable in Section 102 as enacted. ve The 
first, collection of foreign intelligence of certain types, was not to be 
specified in the Act but understood to be one of the services that the 


National Security Council could direct the Agency to perform. 
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CHAPTER VII. COLLECTION 


Background 


Certain clements within the intelligence community had feared 


from the outset that a centralized organization would so dominate the 
intelligence field that it would encroach upon departmental collection, 
evaluation, and dissemination functions. In the interest of assuaging 


these fears, the Presidential Directive provided that ''The existing 


i intelligence agencies of your Departments (State, War, and Navy) shall 


continue to collect, evaluate, correlate and disseminate departmental 


intelligence. "' 


Not withstanding this qualification, however, a House report!!® 


of the 79th Congress, apparently again reflecting the ieservation of 


ee men 
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certain elements in the intelligence commiunicy, recommended that the 

Director of Central Intelligence "...should not undertake operations for 
é : ; yA , ete ; 

the collection of intelligence. Prior to the issuance of this House 


report, the National Intelligence Authority, in furtherance of its respon- 


sibility to insure ''the most effective accomplishment of the intelligence 


mission relating to the National security, '' had directed that: 
".,..the Director of Central Intelligence is hereby directed 
é to perform the following services of common concern, which 
this authority has determined can be more efficiently accomplished 
centrally: Conduct of all organizaed Federal espionage and 
counter-espionage operations outside the United States and its 
possessions for the collection of foreign intelligence information 
required for the national security..." 


Therefore, when this issue was again raised during the 80th 
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Congress, the Secretaries of State, War, and Navy constituted as the 
National Intelligence Authority, sent a letter to Clare Hoffman, Chairman, 
House Committee on Expenditures in the Executive Departments, which 
referred to the 8 July 1946 directive and denied charges appearing in the 
press that the CIG had usurped various departmentai intelligence functions 
and had forced established organizations out of the field. Excerpts from 
that 26 June 1947 letter follow: 


"It has long been felt by those who have successfully 
operated clandestine intelligence systems that such work must 
be centralized within one agency. As a corollary to this 
proposition, it has likewise been proven that a multitude of 
espionage agencics results in two shortcomings: first, agents 
tend to uncover each other or block each other's funds or 
similarly neutralize each other, being unaware of identical 
objectives; second, each agency tends to hoard its own 
special information or attempts to be the first to deliver a 
choice piece of information to higher authorities. This latter 
type of competition does not permit the overall evaluaticen of 
intelligence ona piven subject, as each agency is competing 
for prestige... 

"The Central Intelligence Group should be free to 
assume, under our direction, or the subsequent direction of 
a National Security Council, the performance, for the benefit 
of the intelligence agencies of the Government, of such services, 
of common concern, including the field of collection, as this 
Authority or a subsequent Council determines can be most 
efficiently performed centrally." 


In keeping with the preced2nt of not publicizing espionage as an 
activity of the United States Government, almost all discussion relating 
to the clandestine collection function was deleted from the printed 
comrnittee hearings. However, the day after Chairman Hoffman had 


received the 27 June letter from tne National Intelligence Authority, 


the House Committee on Expenditures in the Executive Departments 
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met in executive session to hear testimony on whether or not the tespon- 


sibility to collect certain foreign intelligence should be assigned to the 


41 

ih 
: 112 : 
Central Intelligence Agency. 


: Rep. Wadsworth (R., N.Y.): "...in view of this paragraph ¢con- } 

; cerning the cxisting intelligence agencies of your departments, 
which are G-2, ONI and the appropriate agency of the State 
Department, which paragraph reads: | 


‘The existing intelligence agencies of your Departments 
shall continue to collect, evaluate, correlate and disseminate i 
departmental intelligence. ! 


"Apparently the issue arises around the meaning and 
interpretation of that paragraph along with paragraph 'C! 
which directs the Central Intelligence to perform such 
service of common concern as can be more efficiently 
accomplished centrally."' 


| 
General Hoyt S. Vandenberg: ".,.The Intelligence Advisory 
Board, which consists of “the iices departmental intelligence 
organizations, State, War, and Navy, in consultation with 
the Director of Central Intelligence, made an exhaustive 
study of the best way to centralize, both from the point of : 
| view of efficiency of operation and cost, certain phases of 
the national intelligence. 
"They all felt, together with myself, who was Director | 
at that time, that a very small portion, but a very important | 
portion, of the collection of intelligence should be centralized | 
| 


in one place. Now, the discussion went on within the Intelli- 
gence Advisory Board as to where that place should be." 


Rep. Brown: '"'...In other words, you proceeded under the 
theory that this Central Intelligence Agency was authorized 
to collect this information and not simply to evaluate it?" 


General Vandenberg: "We went under the assumption that.. 

that part that says that we should ' perform such other 
functions and duties as the President and the National Intelli- 
gence Authority may from time to time direct, “and 'recommmend 
to the National Intelligence Authority the establishment of such 
over-all policies and objectives as will assure the most effective 
accomplishinent of the National Intelligence mission 'gave us 
that right." 
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Rep. Brown: 'In other words, if you decided you wanted to go 
into direct activities of any nature, almost, why, that could 
be done?" 


General Vandeane rg: ‘Within the Foreign Intelligence field, 
if it was agreed upon by all of those agencies concerned." 


Rep. Brown: "And that you were not limited to evaluation?" 


General Vandenberg: ''That is right, sir." 


General Vandenberg: "...Now, the difficulty we ran into in 
the Intelligence Advisory Board was this: It is almost universally 
agreed that the collection of clandestine intelligence must be 
centralized some place; because if it is disseminated among 
several organizations without one head, the agents who are 
operating expose each other. We saw that ourselves during 
the war inthe Balkans. 

"The British have had their experience, and the Germans 
in their report of the war indicate that that was one of the 
causes of their failure. We believe that the Russian expose in 
Canada had something to do with the numerous agencies up 
there. Universally, among the heads of the intelligence 
organizations in the government, the belief is that clandes- 
tine intelligence should be centralized. 

"Then the point came: Where should we centralize 
it? If we put it in G-2, that made an organization which had 
particular points of view and priorities responsible for 
collecting the clandestine intelligence for the State Department 
and the Navy Department, and that would immediatcly cause 
a furor, because neither State nor Navy could have assurance 


‘that the proper priority would be given to the collection of their 


intelligence. 
"The same thing was true if we put it in State, and 
the same thing was true if we put it in the Navy Department." 


Rep. Wadsworth: "And did the head of G-2 and the head of ONI 
agree to this proposal?" 


General Vandenberg: ''Yes sir." L 
Rep. Brown: "...one of the big questions in my mind is whether 


or not we should not sect forth in the statute, as a law-making 
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body is presumed to do, what the functions of an agency it 
creates may be," 


General Vandenberg: "I would agree with that, except for 
this one point. Today we are tyros in this game of foreign 
intelligence. Weare trying to overcome in two or three 
years sometimes hundreds of years of experience. 


People will tell you that we know all of the answers and 
this is the right way to do it. I do not believe that there is 
anybody in the United States today who can tell you that; and 
I would prefer to let this thing grow in the hands of people 
who are primarily interested in getting this intelligence," 


Rep. Brown: "You can write these functions in the statute 
and you can change them?" 


General Vandenberg: "IT do not think anybody knows." 


Rep. Brown:''We are supposed to say what an agency of this 
Government can do," 


General Vandenberg: “'If we had had the Central Intelligence 
Group 300 years ago, or 200 of 150 years ago, we could 
come in and tell you what, in our opinion, was our best 
advice on how those functions should be delineated. Ido not 
think that we can do that today." 


Rep. Brown: 'You think we should delegate to a Security 
Council, then, the authority to fix functions and to change 
them as they may see fit, which might possibly endanger 
the rights and privileges of the people of the United States?" 


General Vandenberg: "No, sir, I do not think there is any- 
thing in the bill, since it is all foreign intelligence, that can 
possibly affect any of the privileges of the people of the 
United States... My feeling is that the limitations, as trans- 
ferred from the President's letter, are sufficient to protect 
the people of the United States, but that is my personal opinion 
and that in the hands of the Security Council the collection 

of foreign intelligence can be properly administered and will 
be given enough of a broad policy in order to set this thing up, 
so that we will have, some day, real national intelligence. I 
can see no reason for limiting it at this time." 
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Rep. McCormack (D., Mass.): 'Do you think the CIG should do it 
collection work?" “ ‘ti 


Mr. Allen W. Dulles: "Yes, Ido. I would lke to get into that M 
point, and I realize it is a contentious point, and it is a difficult 
point, and there are arguments on both sides. There is a lot 
of misunderstanding about secret intelligence." 
"In the first place, secret intclligence and clandestine a 
intelligence is only one relatively minor segment of the whole 
intelligence picture. There are several branches of secret 
intelligence, and some one agency has to do that. J think it k 
is impossible to continue with a series of agencies engaged in 


the work of secret intelligence. You are going to cross wires, i 
and you are going to find that these various agents will become 
crossed. You will find that, because it is very delicate and ah 
difficult field which requires the greatest amount of coordination. ut 
I do not know where'else it can be put... : 
"I feel very strongly that there must be a central directing 
agency of that with the power to do the secret collecting, using 
such agencies as that Central Agency desires, including its 
own, That has been the experience of most other countries... 
"The argument has been raised that if you have both the 
LS, functions of collection and analyses and reporting, that you are i 


% likely to put undue weight on the information you collect your- i 
: self as against the information that comes to you from other 
4 agencies. Well, that is a human failing. I think if you have a 
x good man, that is not the case. Personally, I would not, myself, 
put a tremendous amount of weight on clandestine intelligence. It E 
7 has got to be proved before it is any good." i, 
% Later in the sarne session Rear Admiral Thomas Inglis pave the i 
7 committee three supporting reasons for centralizing certain responsibili- ih 


ties: economy, effectiveness and plausible denial. 


Admiral Inglis: '"...IT hold the view that covert operations should i 

f be controlled centrally and divorced from the departments having i 

" intelligence agencies for the following reasons: Al 
( (a) Central operation is more economical because it i 
avoids duplication, reduces overhead, and assures iy 


that the needs of all departments requiring covert 4 
intelligence are cquitably met. 
(b) Central operation is considered inore effective because {: 


it can cover the entire field of covert intelligence 
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a field which for its full exploitation must be world- 
wide and closely integrated, with no competing 
agents working at cross purposes. 
(c) Covert activities are occasionally exposed by foreign 
_ governments. It is desirable that no embarrassment, 
such as exposure may entail, should fall upon the State, 
War, or Navy Departments which must protect the 
diplomatic standing of their missions and attaches." 
There is no record of any subsequent challenge to either the 
authority or the desirability of the Agency engaging in certain espionage 
and counter-espionage activities. 
Summary 
In connection with the 22 January 1946 Presidential Directive, 
it was determined that it was not in the interest of the United States to 


113 
refer to clandestine collection (espionage) in public documents. 


did not specify the collection function in the legislation. Instead, the 
House Committce inserted language essentially identical to both the com- 
mon concern and catch-all provision of the Presidential Directive: 

"Sec. 102 (d) (4) to perform, for the benefit of the 
existing intelligence agencies, such additional services of 
common concern as the National Security Council determines 
can be more efficiently accomplished centrally; 

(5) to perform such other functions and 
duties related to intelligence affecting the national security as 
the National Security Council may from time to time direct." 
Thus, the authority and indeed the responsibility for certain intelligence 
collection was deferred to the general authorities and’responsibilities 
of Section 102 (d) with the knowledge of the manner in which these gencral] 


authorities and responsibilities had been implemented in the past and 


would be implemented in the future. 


ase 2003/05/27 : CIA-RDP84-00709R000300090001-0 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 ve 


CHAPTER VIIL. CIVILIAN STATUS OF DCI =f 


The civilian status of the Director of Central Intelligence became 
a central issue in the Congress. Undoubtedly, the language of the Presi- 
dential proposal !l4 contributed to the doubts of members concerned with 
retaining civilian control over the armed Paes '.,.we have constantly 
kept a civilian in the positions of Secretary of War and Secretary of Navy, 
and this bill provides that the Secretary of Defense shall be a civilian. 

\ 

I think it is for the same reason exactly, (to have a civilian DCI) to safe- 
guard and to make certain there is not to be any usurpation of power. nll5 

An amendment requiring a civilian Director passed the House in 
line with ''...a legitimate fear in this country lest we develop too mich 
military control of an agency which has great powers and operates in 
secret... nll6 While the requirement was eliminated in conference, the 


House conferrees pointed out the compromise provision seeks "...to 


divorce the head of the agency from the armed services if a man in the 
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service is appointed." 


Director of Central Intelligence by Admiral Roscoe Hillenkoetter. The 


; 
® 


Washington Post, ina 3 May 1947 editorial, observed: 


“oa 


F Three months earlicr General Vandenberg was succeeded as 


',,.General Vandenberg's resignation points up a funda- 
mental weakness in our intelligence set up whith is carried over 
in the new Central Intelligence Authority (sic) envisioned under 
the armed forces merger bill. That is the weakness of permitting 
a military man to retain his active duty status while serving as 
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Director of Central Intelligence. Inevitably this results ina 
.tendency on part of the incumbents to regard the'job as merely 
a stepping stone in an cssentially military carecr. Hence, 

it invited the trading back and forth between the Army and 
Navy evidenced by the appointment of two admirals and one 
general in 16 months. What is needed is to develop the concept 
of long-term career service in this highly important job. We 
hope Congress will see to it that the merger bill is amended 

to establish a specific term of office and to require that the 
Director be in facta civilian. _ This need not militate against 
Admiral Hillenkoetter if he is sincerely interested in an intelli- 
gence career, for he can relinquish his active Navy status and 
retain the Directorship as a civilian..." 


Conceeding that the position of DCI should be held by a civilian, 
it was also true that the nation did not,have extended experience in the 
foreign intelligence field. The few men who had Sere eones ".. have 
gained their experience in the Army and Navy, and ate still in the 
service, "H9 

The provision concerning the DCI in the Presidential draft 
sought to overcome the existing legal disability running against certain 


officers of the Armed Services from accepting a civil office. +e0 


The 
results of this legal disability would have required certain officers to 
vacate their commissions. Consequently, one of the prime objectives 
of the Presidential language in the ee act was to overcome this 
legal disability and otherwise to provide bencfits and protection to 
assure that such a career officer in the position of the DCI would have 
the requisite freedom from control by his parent service. 


With the exception of requiring the advice and consent of the 


Senate to the appointment of the Director, the language pertaining to the 
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Director of Central Intelligence approved by Congress did not substan- 
tially vary from the Presidential proposal. However, the result was to 
further amplify the importance of freedom from departimental influence 
and the other side of that coin, the non-political and non-policy nature 


of the position of the DCI and the Agency which he heads. 


‘The only amendments proposed to the CIA section by the Senate 


Armed Services Committee related to the Director of Central Intelligence. oe 


The proposed language, ''...with a Director of Central Intelligence, who 


shall be the head thereof, to be appointed by the President...," was 
amended to read, '...with a Director of Central Intelligence, who shall 
be the head thereof, to be appointed from the armed services or one 
civilian life by the President, by and with the advice and consent of the 
Senate. Ghee 


The Senate Committee thus adopted language which substantially 


was the same language carried in the White House draft!#3 as late asa 


month before the final proposal was submitted to the Congress. The | i 


Committee explained in its report: 


In view of the fact that certain officers of the armed 
services have had wide experience in handling the type of 
intelligence with which this agency will be largely concerned, 
the provision of the bill to permit the Director of Central 
Intelligence to be appointed from the armed services as well 
as from civilian life is most desirable. During the Agency's ' 
formative years, it is essential that its Director be technically | 
the most experienced and capable obtainable, regardless of "4 
whether he is appointed from civilian or military life. ule 


SECRET | 4 


003/05/27 : ClIA-RDP84-00709R000300090001-0 oanree 


Approved For Release a hsiic CU aa a 85 
Luly Y . 


Senator Robertson (R., Wyo.) cited the language relating to the 
Bivesior of Central Intelligence in the President's proposal as evidence 
of the military control being established under the bill, thus creating a 
"military empire." 


"... The bill really goes further than this; by its. emphasis 
on provisions relating to a military director, it suggests that the 
Director should be a military officer. Originally, the bill required 
a military director; the modification to permit a civilian to serve 
as Director was inserted only after opposition to such an obviously 
improper requirement. The mere fact that the bill still permits 
a military officer to serve as Director is sufficient indication, 
to my way of thinking, that the draftees of the bill still expect the 
President to appoint a military officer to the Director's job. W125 


On the last day of Senate debate on the bill, Senator Robertson 
concluded: | 
",.. With respect to the Central Intelligence Agency, I 
shall leave to other critics of the bill the problem of writing into 
law a proper set of functions to replace the bland reference to i 
present dutics under executive order. As a minimum step in 
the protection of civil liberties it should be made mandatory, 


* however, that the Director of Central Intelligence should at all 
times be a civilian who can make such a position a career, 1126 


| However, these remarks by Senator Robertson were only a pre- 
lude to more extensive discussion on the floor of the House some ten days 
later, which culminated in an amendment requiring that the Director be 

a civilian. 


House Conimittee 


The House Committee on Expenditures in the Executive Depart- 


27 


ments vigorously explored the question in executive session: 


General Vandenberg (replying to a question as to whether the 


Director of Central Intelligence shauld be appointed from 
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military or civilian life): "...It makes not one bit of difference 
except for this fact: Initially, the military are very loath to 
trust their top secret information to someone over whom we 

do not have the ability to penalize by court action if they 
divulge some of this. We do not have an official secret act 
with tecth in it, but we do have within the Army and the Navy 


the ability to court martial anybody. . 


tt 


..Now, if we can put a military person in there 
initially and let him organize this thing and let the flow of infor- 
mation get fully established, after that period it makes no dif- 
ference whether it is civilian or military, and the information 
will continue to flow." 


Rep. Manasco (commenting on General Vandenberg's recom- 
mendations): "... would you object to an amendment to the bill | 
providing that, say, in the next 8 or 10 years the person at the 
head of the CIG must be a civilian, and that will give you an 
Opportunity then to take the civilian and train him like Mr. Hoover 
was trained and make a carcer man of him? A change every 

four years weakens our intelligence," 


General Vandenbe:g: "I would prefer not to see it written in. It 
is now left up to the President and Congress under this bill to 
pick the man, and if he happens to bea military man, I think 
they ought to be free to put him in," 


The Chairman: "Do you not realize that there is a fear among 
a great number of our people that there are too many military 
men getting in? For instance, Marshall is Secretary of State 
and so on down, and everywhere we look, we see an Admiral 
or former military man," 


General Vandenberg: "Yes, sir.!! 
The Chairman: "Would not the law work better and be more 


acceptable if the fears, justified or not, on the part of the people 
were sort of allaycd?"' 


General Vandenberg: "J anticipate, ‘Mr. Chairman, that after 
Admiral Hillenkoetter, who the Secretary of War has stated toa 
Senate Commmittce intends to make this acareer, that after 

him, I would anticipate that probably the next man to be appointed 
would be a civilian; I would j ust guess that," 
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Rep. Judd (reading from a letter from a person whom the Congress- 
man described as a Governor of a state who was formerly with 
OSS): "Let me read the second part of this. This gentleman 

says most emphatically: : 


'The Director should be a civilian. The experience 
/ of the last few months shows the complete futility of 
placing other than a civilian in charge of the Central 
Intelligence Agency. A man from the services will be 
subjected to pressure for his own particular branch, 
Unicss he is a weakling, he will ardently desire to 
leave Intelligence, He will never wish to make a career 
of the securing of intelligence. 

‘In the past 15 months there have been three heads 
to the Central Intelligence Agency. Under the set-up in 
the bill as now it will serve asa stop-gap position for 
officers being moved up to other assignments. Intelli- 
gence today is not primarily military. It is political and 
technological, as essential in peace as in war. No 
career officer is likely to look on it this way. ! 


"I would like to have your comment on that. He is the 
man who has been immediately in charge of the prototype for 
the first experimental efforts in this field." 


General Vandenberg: "I feel that up to this time, the change of 
directors at Central Intelligence has been a healthy thing." 


Rep. Judd: "Three times in 15 months?! 


General Vandenberg: 'I think that is right,, Now, we have gotten 
the diversified ideas of Navy, Army and State, and we have had 
different people viewing this, and it has been shifted and tried 
with new points of view, which has been very healthy in its 
formative stage." 


Rep. Judd: ' You would not recommend that as a regular policy?" 


General Vandenberg: "If that continued, it would be very detri- 
( mental. I pointed that out, I believe, when we appeared before 


the Senate Committee. At that time, however, Mr. Forrestal, 
Secretary of the Navy, stated that Admiral Iillenkoetter intended 
to make this a career. From that viewpoint, I think that he is 

a very fine choice to head this organization, and I agree with 
what the gentleman said in the letter, if you will take it from 
this time on. "' 
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Mr. Allen W. Dulles (commenting on the need to construct the 
centralized organization on a permanent basis): "...I feel that - 
the important thing if we are going to build up an Intelligence 
Agency is permanence. We have got to make sure that the fellow 
that goes in there as head of the Central Intelligence Agency is 
going to stick to it. This is a job not of one year but of five or 
ten or fifteen years. I think J. Edgar Hoover's prestige and 
the prestige of his organization is due to the fact that he has 
been there for twenty-five-odd years. That is true, I think, with 
the British Intelligence Service, too. The fellow that has been 
there, I think has been there for twenty-odd years, It takes time. 
"Now, I do not think, and I believe therefore that the 
person who acts as head of that agency should act in a civilian 
capacity. I do not say that he should be a civilian, I mean he 
should become a civilian, and make that his life work and not look 
forward to promotion in the Army or the Navy or the Air Corps. 
"It might well be that the best person to head up that 
agency might have had military training up to the time he takes 
that job, but when he takes that job it is like going into a monastery. 
He has got to devote his life to that, and to nothing else," 


Mr. Dulles (commenting on the curtailment of benefits should the 
Director of Central Intelligence return to his parent service): 

"I do not think I would put any prohibition on that. I think it is a 
pity if the fellow that does that feels after two or three years he 
can go back and be an admiral or vice admiral or the other. That 
is unsettling. The President has got to be satisfied that when a 
fellow goes into this job that he is going to make that his life work 
and perform his duties to the satisfaction of the Authority under 
which he works," 


Rep. Manasco: I was thinking now, since we have no civilians in 
this type of work, we should have for the next 10 years a military 
manas head of it, if he continues to serve from now on and does 
not go back to the Army." 


Mr. Dulles: "I would not affect his retirement, but I would make 
him operate as a civilian while he is there. Later he may want to 
resign if there are provisions for his going back in the service, 
but Iam skeptical about that because I am afraid if you open that 
door too wide, you are going to defeat the essential purpose we 
are trying for," ; 
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Rep. McCormack (D., Mass.): "I do not think there is too much 
disagreement, except at the outset, Mr. Vandenberg felt that 
there might be a military man at the outset." 


Mr. Dulles: "I have the highest regard for General Vandenberg 
and the others, as far as individuals are concerned. They are 
men of a very high type." 


Rep. McCormack: 'What would be your opinion at the outset?" 


Mr. Dulles: "I think that you have got to start now, if you are 
going to develop this thing, and develop it with the utmost serious- 
ness; and the fellow that takes it on, who is appointed now, I 
think ought to make it a life work." 

Admiral Thomas Inglis (presenting assets that military men 
would carry over into the position of Director of Central Intelli- 
gence): "Civilian vs. military appointee as Director of Central 
Intelligence: The Director of Central Intelligence should be the 
man best qualified for the job, whether he be civilian or military. 
This is wisely provided for in the bill under consideration, I 
have heard many arguments on the merits of a civilian director, — 
and I have no objection to the appointment of a competent civilian 
to the post, but there are also advantages to the appointment of 

a military man to the post. 

"In the first place his loyalty would be unquestioned, for 
any conceivable military appointee would be a man who had served 
his country faithfully for a long period of years under close obser- 
vation. There can be no question but that absolute loyalty to the 
Government of United States is the first requirement of a Director 
of Central Intelligence. 

"Secondly, a military appointce would be politically non- 
partisan. His complete independence from political ties or 
commitments would give assurance that the conclusions of the 
Central Intelligence Agency will be entirely objective. 

"Finally, a military appointee would be readily available, 
whereas the best qualified civilian might hesitate to accept a 
government post requiring almost certain financial sacrifices, 
or the abandonment of an established civilian profession. It is not 
recommended, however, that an officer, no matter how well 
qualified, be ordered unwillingly to the position of Director of 
Central Intelligence. A Director, whether civiliaror military, 
should assume the post voluntarily with the intention of devoting 
to intelligence the rest of his useful career, 
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"I have on occasion heard the objection that a military man 
would be partial, that he would attach too much weight to reports 
from military sources, It may be answered that a military officer 
will be more sharply aware of military developments which impose 
a threat to our security. It may be similarly argued that a civilian 
would over estimate reports from civilian sources. Impartiality 
is not an attribute of cither the civilian or military mind alone. 

It is a quality to be sought in a Director regardless of his past 
training or career. The practice of other democratic nations has 
almost invariably been to assign a military director to foreign 
intelligence and to make him responsible either to his country's 
General Staff or to its civil Premier, That is true, for instance, 
in Great Britain, France, Holland, Belgium, Switzerland, and the 
Scandinavian States. 

"There has been a lot of confusion in the statements that 
have been made about that, and very often when they say that the 
Director of the intelligence service of some country is a civilian, 
they are referring to the counterpart of FBI, rather than to the 
counterpart of the Director of Central Intelligence here." 

Rep. Judd (following up in detail with Admiral Inglis on distinction 
between "retiring" and "resigning" in connection with the employ - 
ment of a military officer as Director of Central Intelligence): 
"Let me ask you one more question. It is on this question of 
whether the Director should be a civilian or a military man. 

"Do you think that if the best man for the job is a man from 
the Army and Navy, and he is appointed as director of Central 
Intelligence, that he should resign so that he gives his whole 
undivided attention without any possibility of being influenced 
either by his former associations or present associations or his 
own hankering perhaps to get back into the service where he spent 
most of his life?" 


Admiral Inglis: "Yes, sir; do you mean resign or retire?" 

Rep. Judd: "Either one. J think in any casc, perhaps I should 
qualify the question, that he should resign or retire with full protec- 
tion of his personal rights. '! 

Admiral Inglis: "Yes, sir, that would be retirement, "' 


Rep. Judd: "Yes," 


Admiral Inglis: "He should certainly enter that job with the idea 
that he has burned his bridges behind him professionally, that he 
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has given up any ambitions of becoming Commander in Chief of the = 
Pacific Flect, and so forth, and he is in the psychological frame of.. it 
mind that he will devote the rest of his life, assuming his service as) 
continues to be desired, to the national intelligence authority, to 
that particular job." 


Rep. Judd: "And as a civilian, after he assumes it," it 


ro 


Admiral Inglis: "To all intents and purposes. If Congress believes 
that that is not sufficient, if they believe that however psychologically Z 
he might be prepared then for that, still two or three years later | 
he might get a little disgusted with the way things are going, and A 
he might have a return of a hankering to get back into the Navy, a 
if they believe that, they would have to have some protection against 4 
that eventuality, then I would suggest that Congress write into 
the law that the individual must retire, not resign... 1 


"Tl want to make that distinction between retiring and an 
resigning. Once he has retired, he can never entertain any 
ambitions from then on of ever getting back into the swing." 


Rep. Judd: "Do you feel that if the individual's personal rights 
are properly protected, that it would be better, he would be able 
to approach the thing with a greater detachment, if, as one 
witness here this morning testified, he ought to approach it as a 
man going into a monastery, 'This is the place where J] can make 
the greatest contribution to my country in my remaining days.' " 


Admiral Inglis: "I have precisely that same philosophy about it." i 


House Floor 


The language pertaining to the position of the Director of Central 
Intelligence reported out by the House Committee was the language which 


was eventually adopted by both Houses, Nee Rep. Harness explained that 


( the committee had taken special pains in drafting language pertaining to i 


the Director of Central Intelligence to assure on the one hand that the 


nation would not be deprived of the services of a military officer in the 
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position and on the other, that any officer serving in that position would 
be free from undue departmental influence. 


Rep. Harness: "There has been insistence that the director of 
this agency be a civilian. I believe we should eventually place _ 
( such a restriction upon the authority we are proposing to create 
here, although I say frankly that I am not convinced of the wis- 
dorm of such a restriction at the outset. ; 
"Prolonged hearings and executive sessions of the com- 
i mittee behind closed doors lead me to wonder if we have any _ 
i Single career civilian available for this job as a few men who 
‘ might be drafted from the services for it. Understand, please, 
that I want to protect this very influential post against the undue 
military influence which might make of this agency an American 
Gestapo. If we can find a well qualified civilian career man able 
and willing to handle this post, ,I would readily accede to this 
limitation. Let me repeat, however, that this Nation is without 
extended experience in this field; and that we actually have com- 
paratively few men qualified by experience to head this agency. 
Most of these few qualified men have gained their experience in 
the Army and Navy, and are still in. service. Before we deny- 
ourselves of the service such military men may be able to render 
the country in this capacity, let us be very sure that there are 
civilian candidates qualified by training and experience available 
to serve us equally well, or better. ; 
"Again let me say that I have no objection to a restriction 
in this measure which will require a civilian head in this agency. 
I merely want reasonable assurance that such a restriction will 
not deny us of the services now of the best available man if 
this plan becomes operative. It wrote into the bill provisions 
that should allay any of their suspicions or fears as to what 
might happen if this bill is enacted into law. I feel their appre- 
hensions are without foundation, "! 


When the proposition was opened to amendments, Rep. Judd, 
explaining that he had lost ub in committee by a small. majority, offered 
a floor amendment requiring that a military officer appointed as Director. 
of Central Intelligence must either resign or be eeueed The colloquy 


which this amendment sparked and which eventually led to the adoption 
mAor 
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of a substitute amendment by Rep. Brown requiring that the Director of | 
Central Intelligence be appointed from civilian life underscores the 

concern with the permanency of the position of the Director of Central 
Intelligence and its freedom from departmental meueneee: 


Rep. Judd: ''Much of the testimony before us from people with a 
great deal of experience in this field was to the effect that the 
director should be a civilian. On the other hand, the committee 
did not think it ought to exclude a man who is now or at some 
later time may be in the military service from being appointed 
as director of the Central Intelligence Agency if he should be 7 
the best man for the job. It was agreed that he should not have ' 
the job unless he first becomes a civilian so that he will have 
no divided loyalties, will not be standing with one foot in the 
civilian trough and one foot in the military trough. 

"Under the present language of this bill which the com- 
mittee has drawn up, it was trying to accomplish the same thing 
Iam after; but I do not believe it goes far enough. On page 8, 
line 10 is the following: 


'If a commissioned officer of the armed services 
is appointed as director then- 

(A) in the performance of his duties as director, 
he shall be subject to no supervision, control, restriction, 
or prohibition (military or otherwise) other than would be 
operative with respect to him if he were a civilian in no 
way connected with the department of the Army, the de- 
partment of the Navy, the department of the Air Force, 
or the armed services or any component thereof. ' 


"Now that sounds all right, but all of us, being human beings, 
surely know that if a one-star general is Director of Intelligence, 
and a two-star general or a three-star general talks to him, it is 
wholly unrealistic to imagine that they will not have an influence 
over him, despite the law. 

"The man who had charge of our secret intelligence in 

Germany during the war was a civilian, Mr. Allen Dulles. He 

did such an extraordinary job that he was in contact with the top 

men in Hitler's secret service. Hitler had to execute his top | 

five men because they.were double-crossing him and playing ball 

with our people. Mr. Dulles told us that the man that takes this | 

job ought to go into it as a man who goes into a monastery. He 

ought to take it as J. Edgar Hoover has taken the FBI job- make | 

it his life's work, He certainly ought to be cut completely loose 

from any ties or responsibilities or connections with any other | 
} 
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branch of the Government -~ civil or military - except the Presi- 
dent and the National Security Council, 

“All this amendment does is to provide that if a commis- 
ioned officer of the armed services is nominated by the President 
and confirmed by the Senate as Director of Intelligence, then he 
shall be ineligible to accept such appointment and take office 
until he has either resigned his commission or has been retired. 
The amendment provides further that he can at his own request 
be retired in order to accept this appointment, but his retirement 
rights are protected so that when he is through as Director of 
Intelligence he will have the same perquisites and retirement 
benefits as does a major general or rear admiral, upper half." 


Rep. Harness: ''Does the gentleman think it makes any difference 
whether he is retired or whether he has not retired?" 


Rep. Judd: "Yes, I do." 


Rep. Harness: ''His sympathies and his heart will be with what- 
ever branch of the service he was connected with. !! 


Rep. Judd: "Certainly, his heart will always be with that branch, 
but his organic connection with it will be broken. In no sense will 
he be under its control or influence. Under the bill as it is written 
now he is always tempted to regard himself as what he still is, 
an officer of the armed forces. When he gets through as Director 
of Intelligence, or if he does not like the work, or does not do 
too good a job and is let out, well, never mind, he can always go 
back to active military service. To do that, he has to keep his 
bridges intact, his military fences in good repair. That is, his 
mind may not be single because his interest are divided. We do 
not want that. . 
"Under the amendment he will still have his retirement 
rights; his family will be protected, and yet he is retired and 
completely scparated from the military service, free from any 
possible influence so that he does not need to consider what 
might happen if the time should come that he wanted or needed to 
go back into the military service,"' 


Rep. Harness: '",,.the bill itself says: 'In the performance of 
his duties as Director he shall be subject to no supervision, control, 


restriction, or prohibition, military or otherwise.' "' 


Rep. Judd: "That is correct." 
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Rep. Harness: "Now, how much stronger can you make it? 
The only way you can change it is to say,. "You are going to 
‘have a civilian, '." 


Rep. Judd: 'The only way to make it stronger is to have the 
man resign or retire. I do not want to make him resign and 
_ lose the benefits accumulated during his military life. I want 
him to retire so he can go, as it were, into a monastery; but 
j at the same time to preserve what he has earned as an officer 
in the armed services so he and his family have that security. | 
It seems to me that this is the middle ground between the two 
extremes. It will give us civilian-directed intelligence, and at 
the same time will protect any commissioned officer, if one is | 
appointed because he is thought to be the best man for the job, | 
I hope the Committee will support the amendment. "' 


Rep. Manasco (rising in opposition to the amendment): "... this 
section on central intelligence was given more study by our sub- 
committee and by the full committee than any other section of 
the bill. It was a most difficult section to write. All of us 
had the same objective in view, yet we had different ideas on 
it. I think personally that the compromise we reached adequately 
protects the position. Eventually I certainly trust that the head 
of this intelligence agency will be a civilian who is trained in 
the agency. It takes years to train that type of MAN seis! 

''We did our best to work out language here that would 
protect that position and keep from building up a so-called mili- 
tary hierarchy. A bill will be introduced soon after this legislation 
becomes law that will be referred to the Committee on Armed 
Services, where more study can be given to this most important 
subject. I sincerely trust that the amendment will be voted down." 


Rep. Hoffman: " I note the gentleman's statement that the sub- 
committee did its best. Yes, we did our best, but we hada great 
deal of doubt when we. finished whether we were Tight or not. 

Does the gentleman recall that? !! 


Rep. Manasco: ‘We did, and still have." . ! 


Rep. Hoffman: 'We are not secking to impose our judgment on the 
Members of the House,"! a 
Rep. Manasco: "That is right. I am just trying to show that we - 
were all honest in our efforts to accomplish the same objective." 
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Rep. Holifield: "If the Members read this section carefully they 
will sce that we did everything possible to divorce any military 
person from this position without taking away from him his 
perquisites, emoluments, pension expectations, and so forth, and 
also the rights of his family." 


( Rep. Busbey: "Mr. Chairman, I trust the committee will give 
the amendment offered by the gentleman from Minnesota (Rep. 
Judd) very careful consideration, because I think it is extremely 
important. There was considerable discussion in the committee, 
and by a very, very narrow vote it was decided not to include | 
the amendment in the bill as reported by the committee. Wil 

"I call the attention of the committee to one thing that | 

I believe the gentleman from Minnesota failed to emphasize | 

due to the fact that he did not have enough time. This agency Hl 

has been running less than a year and a half. We have had three i 

directors of the Central Intelligence Agency in that time. No il 

one is criticizing Admiral Hillenkoetter, the present director 

of the agency, but there is nothing in the world to prevent him 

from being removed next week or next month and replaced with 

someone from the War Department or the Navy Department, The i 
| 
| 
| 


main point in the amendment offered by the gentleman from Minne- 
sota is permanency and the effort to work toward a civilian head who il 
is not influenced by any department of our Military Establishments. i 

"It is true that you can refer to the language of the bill 
where it states he is relieved from this and he is relieved from 
that, but you cannot write into legislation that human element 
which enters into the Military Establishment of our country ofa. 
subordinate officer fearing that some day he might come under 
the direct command of a superior officer somewhere along the 
line... 

"The committee as a whole was agreed that it would be 
fine to have a civilian head of the Central Intelisence Agercy. 
But they did not want to include (sic) @ qualified military or naval 
man from occupying such a position. .The amendment offered 
by the gentleman from Minnesota corrects this situation, and I 
hope the Commiittee will adopt it." 


Rep. Hardy (D., Va.): "Under the present language of the bill, 14 
( assuming that the admiral now in charge continues in his present 
position, he would still be in the Navy, would he not?! 


be transferred at any time," 


Rep. Hardy: "That is my point. He certainly could be transferred, 
and he could work it out with the Navy Department and get any 
other assignment that he wants." 
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Rep. Busbey: "He would absolutely be in the Navy, and he could 
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Rep. Busbey:. ‘Absolutely, He is still a naval officer," 


Rep. Holifield: "I know the gentleman wants to be fair. .Section 
(A), page 8, line 12, continuing to line 19, and then in section (B), 
expressly states that no superior officer of any of these depart- 
ments shall have any control over the gentleman once he is 
appointed by and with the consent of the other body. He could 

not be shifted or given a tour of duty. There is absolutely no 
control over him. The gentleman knows that that language is in 
the act," 


Rep. Busbey: "I am sorry, but the gentleman, I believe, did not 
understand my reference to human nature when it comes to mili- 
tary officers," 


Rep. McCormack: "...I have a few observations to make on this 
very important question. I want no member to underestimate the 
importance of this. Whatever Action the Committee of the Whole 
takes will be most agreeable to me because if we were not con- 


fronted with a very practical situation, in the subcommittee and 


in the full committee, I would have voted to provide for the appoint- 
ment only of a civilian. I would have taken that action at the out- 
set. But we are confronted with a very practical situation where 
the present director is an officer in the United States Navy with 

the rank of read admiral... : 

"It seems to me if we are going to keep any language in 
here, the language contained in the bill is preferable to that pro- 
posed by the gentleman from Minnesota, Mr. Judd. I agree that 
whoever is appointed should be permanent. But what is permanency, 
unless it is appointment for life, with removal as provided for in 
the case of judges? We cannot give any man any assurance of 
permanency as far as an administrative position is concerned. The 
best we can do is as in the case of Mr. J. Edgar Hoover: A man 
by his personality, a man who impresses himself so much upon 
his fellowmen that permanency accrues by reason of the character 
of service that he renders, But J. Edgar Hoover has no tenure 
for life. He has earned it because of his unusual capacity," 


Rep. Brown: "Mr, Chairman, I offer a substitute amendment 
which I have sent to the desk. (Substitute amendment follows:) 


‘On page 8, strike out lines 5 to 52, both inclu- 
sive; on page 9, strike out lines 1 through 18, both in- 
clusive, and insert in lieu thereof the following: "head 

‘thereof. The Director shall be appointed from civilian 
life by the President, by and with the advice and consent 
of the Senate. The Director shall receive compensation 
at the rate of $14,000 a year," ! 
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"Mx. Chairman, this amendment is a simplifying amend- 
ment. This amendment is offered for the purpose of settling 
the differences between the members of my committee, the . 
Committee on Expenditures in the Executive Departments. It 
simply eliminates any quarrel or discussion about just how we. 
take care of the Director of the Central Intelligence Agency. if | 
he should be a commissioned officer by providing very simply 
that the Director shall be a civilian, Then as a result you can 
strike out all of subsection (b) and on down to line 18 on page 9."' 


Rep. Judd: “I may say to the gentleman from Ohio and the Com- 
mittee that I myself prefer his amendment and have from the 
beginning. I have one exactly like it which I intended to offer 

if the one I have offered were to be defeated. Init I was trying 
to go halfway between requiring that the man to be appointed 

be wholly a civilian, and giving a chance for men now in the 
military service to take the job as civilians, but without losing 
their retirement rights," 


Rep. Brown: "I remind the gentleman from Minnesota that at 
times one comes to the place where one has to go all the way, 
where one cannot go halfway. 

‘In my mind the people are afraid of just one thing in 
connection with this bill and in connection with many other mat- 
ters that have come before this Congress in recent months and 


recent years, and that is they are afraid of a military government, 


some sort of a super-dictatorship which might arise in this coun- 
try. They are afraid, in this particular instance, over the 
possibility that there might be some sort of Gestapo set up in 
this country. 

"I will agree and I will admit to you very frankly that it 
is entirely possible that you might have a military officer who 
would like to do that; but I know one thing, that if you require a 
civilian to be the head of this agency then you will not have any 
danger within the agency of military influence or military dicta- 
torship. I do not believe the present occupant of that office would 
ever abuse it; I have the highest confidence in him, but I do not 
know who may succeed him. We have had three different military 
officers in charge of this central intelligence group or agency in 
the last 15 months, and we might have more. I say to you that we 
need a civilian of the type of J. Edgar Hoover in charge of an 
agency like this, and the appointment of a civilian would at least 
be a partial guaranty to the people of the United States that this 
agency is not going to be usurped by any branch of the armed 
services at any time..." 
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"A resigned military officer is no longer under the ia 
‘control or direction of the military branch. A retired military . 
officer is subject to recall in time of emergency, still has to 
take certain orders and instructions from the military branch 
of the Government. The gentleman from Minnesota (Mr. Judd) 
in his provision to permit a military officer to hold the post, 
set up certain safeguards. My amendment goes the whole way. 


1130 | 


Conference Committee 
Congressman Judd's amendment as amended by the substitute.: © Ail 
offered by Congressman Brown, requiring that the Director be a civilian 


when appointed, was adopted by the House. However, the committee of | 


conference on the disagreeing votes of the two Houses on S. 758 recom - 


mended on 24 July 1947 the identical language which had been reported out 


by the House Committee on Expenditures in the Executive Departments: 


"Sec. 102. (a) There is hereby established under the National r 
: Security Council a Central Intelligence Agency with a Director ; 
of Central Intelligence, who shall be the head thereof. The 
Director shall be appointed by the President, by and with the a 
advice and consent of the Senate, from among the commissioned 
officers of the armed services or from among individuals in 
civilian life. The Director shall receive compensation at the ; 
rate of $14,000 a year. 
(b) (1) If a commissioned officer of the armed services 
is appointed as Director then-- 
(A) in the performance of his duties as Director, 4 
he shall be subject to no supervision, control, restriction, 
or prohibition (military or otherwise) other than would t 
be operative with respect to him if he were a civilian : | 


Sg RRNA came ai eine el aes 


rs in no way connected with the Department of the Army, nie 
the Department of the Navy, the Department of the Air 
( Force, or the armed services or any component nit 
* , thereof; and mi 
(B) he shall not possess or exercise any super-, A | 
; ; vision, control, powers, or functions (other than such 
4 as he possesses, or is authorized or directed to exercise, 
as Director) with respect to the armed services or any 
component thereof, the Department of the Army, the De- 
partment of the Navy, or the Department of the Air Force, 
or any branch, bureau, unit or division thereof, or with 
3 respect to any of the personnel (military or civilian) of 
. any of the foregoing. 
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(2) Except as provided in paragraph (1), the appoint- __ 
ment to the office of Director of a commissioned officer of the Alt | 
armed services, and his acceptance of and service in such i 
office, shall in no way affect any status, office, rank, or grade 
he may occupy or hold in the armed services, or any emolument, | 
perquisite, right, privilege, or benefit incident to or arising | 
( out of any such status, office, rank, or grade. Any such commis- 
q sioned officer shall, while serving in the office of Director, 
receive the military pay and allowances (active or retired, as 
the case may be) payable to a commissioned officer of his grade 
and length of service and shall be paid, from any funds available | 
to defray the expenses of the Agency, annual compensation at | 
: arate equal to the amount by which $14, 000 exceeds the amount 
; of his annual military pay and allowances. nt3l | 


On the 25th of July, 1947, Chairman Hoffman, in recommending 


that the House agree to the Conference Report, 132 


explained: | 

"You will recall that when the House passed on this | 

legislation it amended the bill H.R. 4214, which the committee ee 

reported, with refcrence to the Central Intelligence Agency. The 

committee had written into the bill a provision that the head of | 

that agency might be a civilian or a man from the armed serv- 

ices, The House amended the bill to provide that he shall be 

a civilian. During the debate the gentleman from Minnesota Wf | 

(Mr. Judd) offered an amendment which provided that if a man : 
from the armed services was appointed he should be required to | 
relinquish his rank and his authority in the Army... 

",..when we went into conference, the conferees for the 

other body flatly refused to accept that amendment. They had ; 

made certain concessions to which your attention will be called | | 


later on, but on that one they stood pat. They refused to accept 
the House amendment to the committee bill so your conferees I 
compromised by accepting the language of the bill, 4214, as 
reported by your committee to the House, thus discarding the 
amendment written into the bill by the House which would have | 
¢ required that the head of that agency be a civilian. My own 1 
: choice, and I think the choice of six of the seven members of 
(— the House subcommittee who were conferees, was that the head mace 
of that agency should be a civilian, but we could not get it, so ; 
we went along with that compromise. It seeks to divorce the { 
i 
' 


ia a SO 


head of the agency from the armed services if a man in the 
service is appointed." 
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Chairman Hoffman also went on to point out that the appointment 
of the Director of Central Intelligence was one of the "three more 
important points" (in the National Security Act of 1947) as it went to 
conference. 

Congressman McCormack, a minority member of the conference 
committee, then took the floor to further explain: 


"My friend the gentleman from Michigan has referred to 
the Director of Central Intelligence, and I think I might advise 
the House that that was the last question that we passed upon 
in conference. The Senate accepted the House provision of the 
bill as reported out of the House committee. 

"You will remember when the bill was on the floor we 
frankly advised the Committee of the Whole at that time that 
the House Committee on Expenditures in the Executive Depart- 
ments was strongly inclined toward, if not favorable to, a 
civilian director, but in view of the immediate situation that 
confronted us we put in the provision that in case a military - 
man, a career officer of the Army or the Navy, was appointed 
that hc would have to occupy what would be, in effect, a civilian 
position. We tried to protect him so that he would be free from 
a dual influence. I recognize, if one were to argue or say it 
did not completely eliminate a dual influence, that I could not 
challenge that statement. ‘But we did the best we could from a 
human angle. We felt, since enabling legislation was going to 
come in later from another standing committee of the House-- 
and we know that; we were advised and saw a copy of the pro- 
posed bill--that that question, with the other questions that 
would arise in connection with this Central Intelligence Agency, 
should be left to the standing committee, and that our committee 


should try to meet the immediate problem. no 
Sumniary 
( The language in the National Security Act of 1947 pertaining to 


the position of the Director of Central Intelligence was,a compromise of 


viewpoints. Sub-section 102 (a) permitted the President full discretion 


in the exercise of his appointment power over the position and provided 
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an opportunity for Congressional impact on the position through the nile 
Senate donnierna on procecdings. Subsection 102 (b) assured, in se 
far as possible, that aay commissioned officer of the aerda forces a | aE 
appointed to the position would be free from outside control. The delibera- 
tions leading to the enactment of these provisions madc further contri- 
putions to the understanding of the position of the Director of Central ! | 

| 
Intelligence and the agency he would head by underscoring the non- | i | 
political and non-policy nature of the tasks te be faced saan freedom 


from departmental influence that would be needed to assure their 


accomplishment. 
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CHAPTER IX. INTERNAL SECURITY x, ot gs 
As early as 1944, a statement of principles formulated for the 
President maintained: 


"That such a Service (Permanent United States Foreign 
Intelligence Service) should not operate clandestine intclligence 
' within the United States. . 
"That it should have no policy functions and should not 
be identified with any law-enforcing agency either at home or 
abroad." 


The Presidential Directive of 22 January 1946 reinforced and 
implemented these principles by providing that: 


"4, No police, law enforcement or internal security 
functions shall be exercised under this directive, '' and 

"9, Nothing herein shall be construed to authorize the 
making of investigations inside the continental limits of the 
United States and its possessions, except as provided by law 
and Presidential directives."' 


Thus, the issue of internal security had received steeds from 
the outset, anda clear and complete divorce between internal security 
functions and foreign intelligence functions had been explicitly imple- 
mented. 

Testifying before the Senate Armed Services Committee and 
House Committee on Expenditures in the Executive Departments, General 


Vandenberg pointed out that the President's directive: 


",..includes an express provision that no police, law 
enforcement, or internal security functions shall be exercised. 
These provisions are important, for they draw the lines very 
sharply between the CIG and the FBI. In addition, the prohi- 
bition against police powers or internal security functions will 
assure that the Central Intelligence Group can never become a 


35 


Gestapo or security police." 
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It is recalled, however, that the CIA section of the Presidential 
draft of the National Security Act of 1947 relied upon the legislative 


technique of establishing the functions of the DCI and CIA by reference 


to the 22 January 1946 Presidential Directive. Consequently, the spe- 


cific language of proscription of the Presidential Directive did not 


appear in the CIA section. This lack of specificity together with the 


overall concern with the general] subject of internal security led the 


ee 


House Committee to insert a provision in the Act "... prohibiting the 
Agency from having the power of subpoena and from exercising internal 


police powers, provisions not included in the original bill nor in S. 758. 1136 


House Committee Executive Session 


The House Committee considered the issue of internal security 
from two different aspects. The first related to simply prohibiting 


the Agency from engaging in internal security functions. The second 


concern related to the Agency's relationship with the Federal Bureau 
of Investigation in the interest of assuring the integrity of "domestic 
information" in the files of the Bureau. The issue of internal security 
from both of these aspects was developed before the House Committee 


as brought out in the following colloquies during executive session: 


General Vandenberg (in replying to a question as to whether ‘ 
bees the Central Intelligence Group operated in forcign or domestic 
fields): ‘The National Intelligence Authority and the Central | 
Intelligence Group have nothing whatsoever todo with anything 

domestic; so whenever we talk about the Central Intelligence 


Group or the NIA, it always means foreign intelligence, because 
we have nothing to do with domestic intelligence." 
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Rep. Holifield: "That was my understanding, and I wanted it 
confirmed," at 


‘eo @ « 


General Vandenberg (later in commenting upon specific pro- | 
Paso ai Do reached 


Gz, scription language): '"I very strongly advocate that it have no 
police, subpoena, law enforcement powers or internal-security 
functions, "' 138 


o e © © 8 «© 


General Vandenberg (in replying to a question as to whether 

the Central Intelligence Agency might endanger the rights 
and privileges of the people of the United States): "No, sir; 

I do not think there is anything in the bill, since it is all ; 
foreign intelligence, that can possibly affect any of the privi- 
leges of the people of the United States." 


Rep. Brown: "There are a lot of things that might affect the 
privileges and rights of the people of the United States that 

are foreign, you know, ''-139 , 

Rep. Hale Boggs (D., La.) {in obtaining Mr. Dulles' opinion): 
"As a private citizen, sir, and with your experience in this 
field, do you have any suggestions or do you think there is a 
necessity of putting in additional safeguards on this Central 
Intelligence Agency to protect us, as citizens of the United 
States, from what this thing might possibly be or develop into?" 


Mr. Dulles: "Ido not really believe so. You mean having a 
Gestapo established here in the United States?" 
Rep. Boggs: "Will you clarify that question? May I just add 
this? Under this Act the authorities and functions of the 
Central Intelligence Agency would be based entirely upon an 
Executive Order issued by the President which could be Ih 
changed, amended or revoked or anything else at any time. 
| "Now, the real question comes down to whether or : 
, not we should write into this Act the limitations and restrictions 1: 
or define the functions and the activities in which they should 
engage, rather than depend upon a rather nebulous thing called ~ bf 
an Executive Order, which is here today, but may be gone in 
; three minutes, if the President decides to sign some other 
| paper." 
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Mr. Dulles: "I would prefer to see the Congress, not in too 
much detail, however, define the nature and functions ge the 
Central Intelligence Agency. 140 


Rep. Wilson: "May [ ask a question? 

"With the provision in the bill that the activities of 
the Central Intelligence Bureau are confined out of the 
limits of the continental United States and in foreign fields, 
do you think that that would tend to confine their activities ? 
‘Now could they raise a Gestapo in this country with that?" 


Mr. Dulles: '"I do not think there is any real danger of that. 
They would have to exercise certain functions in the United 
States. They would have their headquarters in the United 

States." 


Rep. Wilson: "But their activities would not be here, would 
they?" 


Mr. Dulles: "We have lived along with the F.B.I. pretty 
well, and I do not think it is a Gestapo; and if the F. B.I. 
has not become a Gestapo, it seems to me that there is 
extremely little likelihood of any danger here. The field 
is different. They have no police powers, and they should 
have no police powers. They cannot put their hands ona 
single individual." 


Rep. Wilson: "My understanding is that this bill takes that 
right away fromthem, any police power or anything else 
within the confines of this country. Their operations are 
foreign, except to disseminate information, of course."! 


Mr. Dulles: "They cannot exercise police powers." 


Rep. Wilson: "It is a secret situation. Let us not try to rule 
anybody. '' 1 


Rep. Busbey (in asking certain questions relating to the 


FBI and the CIA): "I have one other point. They do not operate, 


as brought out, in the United States. For instance, here ona 
Saturday some foreign agent takes a plane out of Paris for - 
LaGuardia Field. He lands there on Saturday. Well, any 
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f 
agent of that kind has to come under the F.B.I. in this country. | ‘i 
They drop him when he leaves France, and I do not think the ay il 1 
| present sct-up is adequate to handle the situation. Then they i 
follow him here in the United States for whatever period of 4 
time he has here, and then he probably would go to Mexico. 
Well, the F.B.I. drops him at the border and some other de- 
partment of Central Intelligence picks him up down there in 
Mexico." : 


Mr. Dulles: "On the second point, I believe thoroughly there | 
must be a close coordination between the new agency and the 
F.B.I., and I think that that has been working pretty well as 
far as I know. 

“You are perfectly right that if the Intelligence Service 
picks up a dangerous agent and finds he is coming to the United 
States, that ought to goto the F.B.I. like that, and the F.B.I, 
ought to pick the fellow up or watch him when he arrives, Then, 
if he leaves this country, the F.B.I. ought to notify the Central 
Intelligence Agency that he has gone, That is a question of 
coordination, and I believe with the right kind of people, there 
is no reason why you cannot have close cooperation between 
this agency and the State Department and the G-2 and the ONI 
and the F.B.1I. 

"If you have that, you have something; and if you are 
going to have all of these agencies fighting among themselves, 
you are not going to get anywhere. le 


, i | 
mitt 


Rep. Manasco (in discussing the meaning of certain language): 
"Mr. Dulles, would not the language to 'evaluate or disseminate 
intelligence’ cover almost anything in the world that they wanted 
to do?" 


Mr. Dulles: "But, then, you get into the question of what is to be ft 
the relationship with the others," ; que 


Rep. Manasco; "So far as giving CIG authority to gather intelli- 
gence, that language could not be expanded on any by Congreégs."! 


Mr. Dulles: "I was looking over this. I do not know what the | 
Status of the other bill was." 7 | Re 
; 

Rep. Bender (R., Ohio): "It was introduced by the Chairman of T 


the Committee because certain recommendations were made by 
individuals appearing before the Committee, I understand." 
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Rep. Manasco; "I think that language would include everything 
in the world." 


Rep. Judd: "The question is whether you should have some 
limitations on it. You would have three things. You want the 


objective and, second, its power and, third, the powers it 
does not have."' 


Rep. Manasco: "Limit it to foreign countries, of course." 


Mr. Dulles: "There is one little problem there. It is a very 
important section of the thing, the point I raised there. In 
New York and Chicago and all through the country where we have 
these business organizations and philanthropic and other 
organizations who send their people throughout the world. 

They collect a tremendous amount of information. There ought 
to be a way of collecting that in the United States, and I 

imagine that would not be excluded by any terms of your bill." 


Rep. Manasco: ''The fear of the committee as to collecting infor- 
mation on our own nationals, we do not want that done, but I 

do not think the committee has any objection to their going to 

any source of information that our nationals might have on 
foreign operations. Is that your understanding ?" 


Rep. Wadsworth: "Yes." 


Rep. Manasco: "They could go to Chicago and talk to the presi- 
dents of some of the meine ey. firms that have offices all over 
the world. "' 


Mr. Dulles: ''That must be done." 


Rep. Manasco: 'I think we would have no objection to his getting 
on a plane in France and following a man around the United States." 


Rep. Brown: "He might follow one or two of these boys that we 
brought over to see how we did the war work. "! 


Rep. Judd: "As to Russian agents in this country, only the 
F.B.1. watches them. "143 


“ 


Admiral Inglis (in a statement of overall views): "Domestic 
Security: It is my view that the activities of the Central Intclli- 
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gence Agency should be confined to the field of foreign intelli- it 
gence and that it should have no police powers and no domestic . 
security functions other than those connected with the security iM 
of its own establishment. It is imperative not only for the pro- 
duction of good intelligence, but for the defense of the American i 
principle of Government, that there be no confusion between the 
, pursuit of intelligence abroad and police powers at home. It is 
significant that the merging of these two fields is characteristic | 
of totalitarian states. Domestic security and foreign intelli- aN 
gence were controlled by the same hands in the last years of Aa 
the Nazi state; they have always been in the same hands in the 
Soviet Union. AW 
''Parenthetically, what I have in mind is a distinction qi 
between the function of FBI and CIG, We do not want to encroach 
on the FBI and have no intention of doing that, and do not think 
it should be authorized at all. We do not want to build up a | 
Gestapo or a super organization which will have potentially a 
sinister control of the lives of American people." 


Rep. Hardy: "May I interrupt there? By that same token, then, 
you say that we should not permit the FBI to do any intelligence 2 | 
work in foreign countries?" 


Admiral Inglis: "Not except in connection with their law enforce- Hf 
ment work here in this country, and asa correlary to that, sir, 
I think I know what you have in mind. I think I can guess what 
you have in mind. In order to keep the two systems, the two 
spy networks, from getting in each other's hair, there must be 
either a very fine and efficient coordination with full information 
between the two organizations so where (sic), as in Washington, 
or else we must rely on one organization to serve the needs of 
the other abroad, and the second organization to serve the needs fi ! 
of the sister service at home.!"! | 


Rep. Manasco: "Let me ask you at that point, suppose the FBI q 
had been directed by the Attorney General to make an investi- 
gation of an opium ring operating from, we will say, China } 
¢ and San Francisco, The FBI investigators might run onto | i: 
( some information that would require one of their agents to go A 
; into China. You would not prohibit him from going there?" ; f i 


Admiral Inglis: "No, sir, I would not. However, that should at 
be coordinated so that'the CIG agents over in China would not TH 
be crossing wires with this fellow when he arrives from the FBI." 
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Rep. Manasco: "The CIG agent would not necessarily be 
interested in the criminal actions that go on in the United States.'' ~° 


Admiral Inglis: "No, sir." 
Rep. Manasco: "It would be purely security." - 


Admiral Inglis: "I admit without any argument that there are 
difficult problems that are going to come up in that connection, 
and my only solution that I have is men of: good will to sit around 


the table and work them out,"' 


Rep. Judd: "Of the two alternatives that you have delineated, 
you prefer the former, good coordination. " 


Admiral Inglis: "I prefer the latter. I prefer to leave the organized 


spy networks abroad to CIG ard any information that they get 
which is pertinent to FBI's work at home in the law enforcement 
field, let it be turned over to FBI by CIG. 


Rep. Judd: "By the same token, could FBI call on CIG for 
information regarding the source of opium that was coming 
from where we did not know, Iran or China or Somewhere?" 


Admiral Inglis: "Absolutely." 


Rep. Hardy: "Granted that there is a possibility that operatives 
representing different agencies, operating in the same area might 
get in each others' hair, might they not get slightly different 
slants on a particular piece of information they are trying to 
secure so that put together it would make a better picture than 

the one-sided view that would be gotten from a single individual 
agency?" 


Admiral Inglis: ''That is conceivable, yes, sir, Of course, any 
information that we get is usually checked from two or more 
different sources. For example, we may get from the broad- 
cast which the Russian Government is making to the Russian | 
people an indication that some political move is afoot. We get 

the idea that they are preparing the Russian people psycholog- 
ically for some important political move in the international 
field. We will want to have that deduction confirmed by some 
other source. This source is the Russian Government propaganda 
to its own people. 
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"Well, now, perhaps we will ask CIG to get some infor- 
mation, if they can, from their agents, bearing on that particular °° 
problem, to confirm or not what we have deduced from these 
Russian propaganda broadcasts." 


Rep. Hardy: 'The point I was trying to make, though, is if 

, you have more than one agency securing information in a par- 

( ticular locality, are you not more likely to be able to get some-.. 
thing you can rely on than you have a single one there, because 
it has got to be acknowledged that a lot of the information they 
get is deliberately planted for them," 


Admiral Inglis: "That is right, sir. I do not think so, sir. That 
is an imponderable, and in a certain case what you say might 
work out that way." 


Rep. Hardy: "It might cost more money; it would cost more 
money." 


Admiral Inglis: "It would cost more money, and it would lead 
to more difficulty, I think, than it is worth, because as I say, 
these people would not know each other's identity, and they 
would be spending their time chasing each other, instead of 
going after the real antagonist, the real intelligence target." 


Rep. Hardy: "You are presuming there that you would have 
direct employees over there, rather than that you might be 
working on local contacts, are you not?" 


Admiral Inglis: ''Well, whatever you are doing, you have to 
have some men over there who are operating this spy network, 
and if you have two of them, they are going to get their wires 
crossed, and your men are going to devote a good deal of 

their energies uselessly to either keeping out of the hair of 

the other operatives, or else unknowingly they are going to be 
chasing each other, and not producing the information that you . 
want," 


( Rep. Hardy: "Thank you." 
Rep. Chenoweth (R., Colo.): "Are you talking about the FBI yet?" 


Admiral Inglis: "Not particularly; any two organized spy networks." 


Rep. Chenoweth: "I thought you were making a distinction, "! 
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Admiral Inglis: “We started out that way, but I thought your 
. question was more general." 
Rep. Hardy: "It was," 


Rep. Chenoweth: "You could not refer to the FBI as a spy 
/ organization; they are a law enforcement agency. "! 


Admiral Inglis: "Yes, sir," 


Rep. Chenoweth: "They have an entirely different function, 
no conflict whatever." 


és Admiral Inglis: "Not in function." 

: Rep. Chenoweth: "They should not be in each others' hair at 

> any time." 

st Admiral Inglis: "They might be in the field of counter-espionage 

4 because that is also a function of FBI." 

: Rep. Chenoweth: "So far as the foreign activity is concerned, 
there is no excuse for them operating in foreign countries that 

; : I can see," 

, Admiral Inglis: "No, sir, I do not mean that." 

by Rep. Chenoweth: 'That is your contention. "! 

< Admiral Inglis: "That is my contention, but that has not been 

% the case.'"! “ 
Rep. Chenoweth: "I was surprised when I learned today that 
they were operating in foreign countries. I did not know that. 
I thought they confined their activities exclusively to the 
United States." 


; Admiral Inglis: "Their responsibility is confined to the United 
\ States, but in meeting that responsibility, they do have interests 
abroad. It is a question of whether they are going to send their 


own people abroad to do that, or whether they are going to let 
CIG do that, "144 
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' The House Committee on Expenditures' concern with the internal 


\ 
security was also brought out in public hearings: | 
i 


{ Rep. Brown (in questioning the Secretary of the Navy): "This | 

Chief of the Central Intelligence Agency, the Director, should 
he decide he wants to go into my income tax reports, I presume 
he could do so, could he not?" at 


Secretary Forrestal: "I do not assume he could. 

‘ "I think he would have a very short life--I.am not 
referring to you, Mr. Brown, but I think he would have a very 
short life." | 


Rep. Brown: "Well, he prokhably would, if he sent (sic) into mine, | 
but I was wondering how far this goes. : 
"This is a very great departure from what we have done ‘ 
: in the past, in America. Li 
"Perhaps we have not been as good as we should have : i 
been, and I will agree with that, either in our military or foreign ; 
intelligence, and Iam very much interested in seeing the United 
States have as fine a foreign military and naval intelligence as 
they can possibly have, but I am not interested in setting up here | 
| 
{ 


in the United States any particular central policy agency under | 
any President, and I do not care what his name may be, and: 
just allow him to have a gestapo of his own if he wants to have it. 
"Every now and then you get a man that comes up in i 
power and that has an imperialistic idea." | 


Secretary Forrestal: ''The purposes of the Genttal Intelligence 
Authority are limited definitely to purposes outside of this coun- 
try, except the collation of information gathered by CGS 
Government agencies. 
"Regarding domestic operations, the Federal Bureau of 
Investigation is working at.all times in collaboration with 
¢ General Vandenberg. He relies upon them for domestic activities." 


Rep. Brown: "Is that stated in the law?" 


Secretary Forrestal: "It is not; no, sir." a ! 
re ee An 

A oe 
Rep. Brown: "That could be changed in 2 minutes, and have the | 


action within the United States instead of without; is that correct?" 


Secretary Forrestal: ''He could only do so with the President's 


direct and specific approval." i 
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Rep. Brown: "I know, but even then it could be done without 


violation of law by the President or somebody who might write 


the order for him and get his approval, and without the know- 
ledge and consent or direction of the Congress. 

"Do you think it would be wise for the Congress of the 
United Statcs to at least fix some limitations on what the power 
of this individual might be, or what could be done, or what should 
be done, and all these safeguards and rights of the citizen may 
be protected?" 


Secretary Forrestal: "I think it is profitable to explore what 


you need for protection, and Il am in complete sympathy about 


the dangers of sliding into abrogation of powers by the Congress. 
"On the other hand, if you had limited Mr. Hoover, for 

example, and the Federal Bureau of Investigation, to operations © 

only domestically, he might have been very greatly hampered 

in this last war." 


» 


Rep. Brown: "I am not talking about domestically, and interna- 


tionally alone, but I am talking about how far he can go in his 


studies and investigations, especially of individuals and citi- 
zens, and for what purposes he can conduct his investigation. 

‘'Now, the Federal Bureau of Investigation is under 
certain restraints by law." 


Secretary Forrestal: ''That is correct." 
ee 


Rep. Brown: "The Secret Service has certain duties and respon- 
sibilities written out, word by word, in the statutes." 


Secretary Forrestal; 'It is a problem for the Congress and the 
Executive Departments, Mr. Brown. As I say, exploration 
certainly could be profitable. 

"However, there is not the slightest question, and I can 
assure you from my own experience and knowledge that you need 
someone in this Government who is going to be charged with 
that aspect of national security." 


Admiral Sherman (on answering a question on greater specificity . 
on the bill): ‘Well, sir; in my opinion, that is simply a problem 
in the convenience and handling of legislation. I would like to 
comment that in the existing directive to the Central Intelligence 
Group, their appears this provision, 'no police, law enforcement, 
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or internal security functions shall be exercised under this di- 
rective,' and I felt that that was fairly concise about the matter 
' that has been discussed here." 


Rep. Harness: "Of course, that can be changed, can it not?" 


Admiral Sherman; "I would not think so under this legislation; 
but Tam not a lawyer. If there is concern about it, it seems 


to me that it is something that could be rectified with very few 
words." 


Rep. Harness: "Well, did you have anything to do with the draft- 
ing of this bill, Admiral?" 


Admiral Sherman: ''Yes, sir; I hada great deal to do with it,, ."!46 


Dr. Bush (in answering a question concerning the danger of 
the Central Intelligence Agency becoming a Gestapo): "I think 
there is no danger of that. The bill provides clearly that it is 
concerned with intelligence on internal affairs, and I think this 
is a safeguard against its becoming an empire. 

"We already have, of course, the FBI in this country, 
concerned with internal matters, and the collection of intelli- 
gence in connection with law enforcement internally. We have 
had that for a good many years. I think there are very few citi- 
zens who believe this arrangement peu get beyond control so 
that it will be an improper affair."' 


vy 


In line with the House Committee's overall desire for specificity 
in provisions relating to the Central Intelligence aipenes H. R. 4214, :as 
reported out, contained the provision ''...that the Agency shall have 
no police subpoena, law-enforcement powers, or inbeunataceuieie 


functions. ee 


- 


Thus, Congressman Holifield could explain during the floor dis- 


cussion: 
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‘lam very zealous, as I have said time and again, of the 
Civil liberties of our people, but I believe this agency has had 
written around it, proper protections against the invasion of 
the police and the subpena powers of a domestic police force. 
I want to impress upon the minds of the Members that the work 
of this Central Intelligence Agency, as far as the collection of 
evidence is concerned, is strictly in the field of secret foreign 
intelligence, what is known as clandestine intelligence. They 
have no right in the dornestic field to collect information of a 
clandestine military nature. They can evaluate it; yes, '' 


The Federal Bureau of Investigation 


That aspect of the internal security issue relating to access by 


the Central Intelligence Agency to information in the possession of the 


Federal Bureau of Investigation was not so easily resolved. 


Under paragraph 5 of the Presidential Directive of 22 January 1946, 150 


the intelligence received by the Departments of State, War and Navy's 


intelligence agencies was to be made "freely available'' to the Director 


of Central Intelligence for correlation, evaluation, or dissemination. 


Further, the operations of these three intelligence agencies were to be 


opened to the inspection of the Director of Central Intelligence in connec- 


tion with his planning for coordination function, 151 to the extent approved 


by the National Intelligence Authority. These provisions were carried 


over into H.R, 4214 as reported in committee: 


¢ "Sec. 105. (e) To the extent recommended by the National 
Security Council and approved by the President, such intelligence 
operations of the departments and other agencies of the Govern- 
ment as relate to the national security shall be open to the inspec- 
tion of the Director of Central Intelligence, and’such intelligence 
as relates to the national security and is possessed by such depart- 
ments and other agencies shall be made available to the Director 


of Central Intelligence for correlation, evaluation, and dissemina- 
tion. "! 


rel i 40) 
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Whereas the 22 January 1946 Presidential Directive by its terms 


applied solely to the intelligence agencies of the Departments of State, War, 
and Navy, the language reported out by the committee applied to all Federal 
departments and agencies. When the matter was opened to amendment 
during the floor discussion, Congressman Judd pointed out that this would 
authorize the Agency to inspect the operations of the FBI and he offered an 
amendment to eliminate this possibility. This amendment was approved by 
the House and its thrust was incorporated in the Act as it emerged from 


conference, Excerpts of the House floor discussion on the amendment follow: 
Rep. Judd: "Mr. Chairman, to reassure the committee let me 
say that this is the only other amendment I shall offer, and I 
present it now because it also has to do with the Central Intelli- 
gence Agency. If the members of the committee will look on 
page ll of the bill, line 16, subsection (e), and follow along with 
me, I think we can make it clear guickly. The subsection reads: 


'(e) To the extent recommended by the National Security 
Council and approved by the President, such intelligence 
operations of the departments and other agencies of the 
Government as relate to the national security shall be open to 
the inspection of the Director of Central Intelligence. ' 


''The first half of the amendment deals with that. It 
strikes out the words in line 18,'and other agencies.' Why? 
Primarily to protect the FBI. I agree that all intelligence 
relating to the national security which the FBI, the Atomic Energy 
Commission, and other agencies with secret intelligence activi- 
ties develop should be made available to the Director of Central 
Intelligence for correlation, evaluation, and dissemination. 

* The second half of my amendment provides that their intelligence 
must be made available to the Director of Central Intelligence, 
But under the amendment he would not have the right to go down 
into and inspect the intelligence operations of agencies like the 
FBI as he would of the departments. I do not believe we ought 
to give this Director of Central Intelligence power to reach into 
the operations of J. Edgar Hoover and the FBI, which are in the 
domestic field. Under the language as it now stands he can do that. 
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"The Director of Central Intelligence is supposed to deal iF 
with all possible threats to the country from abroad, through 
intelligence activities abroad. But without this amendment he will 
have not only the results of the FBI's intelligence activities here 
at home, but also the power to inspect its operations. Ido not 
believe that if we had realized the full import of this language 

/ when we were studying it in committce we would have allowed 

\ it to stand as itis. Surely we want to protect the Atomic Energy 
Commission and the FBI from the Director of Central Intelligence 
coming in and finding out who their agents are, what and where 


their nets are, how they operate, and thus destroy their effect- i “f 
iveness,'! 4 


Rep. Busbey: "Under the present language of the bill, is it not 
the gentleman's judgment that the Central Intelligence Agency | 
has the right, the power, and the authority to go down and inspect 
any records of the FBI which deal with internal security, 


whereas the Central Intelligence Agency deals only with external 
security ?" 


fF 

: 

| 

Rep. Judd: "Yes; not only inspect its records but also inspect ian 

its operations, and that includes its activities and its agents. | De | 
We do not for a moment want that to happen. I hope the members 

of the committee will accept this amendment." | 

| 

t 


Rep. Manasco: "If you do not give the Director of Central Intelli- 
gence authority to collect intelligence in this country and dis- 
seminate it to the War Department and Navy Department, the 


Air Force, and the State Department, why not strike the entire 
section out ?" 


Rep. Judd: "We do under this amendment give him that power. 
We say: 'Such intelligence as relates to the national security 
and is possessed by such departments, and other agencies of 
the Government'--that includes the FBI and every 
‘shall be made available to the Director of Central 
for correlation, evaluation, and dissemination.' " 


Eee nomena, 4 samme See ee 


other agency-- 
Intelligence 


> 
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( Rep. Manasco: "If the FBI has intelligence that might be of 
benefit to the War Department or State Department, certainly 
that should be made available," 


Rep. Judd: "Under this amendment it will be made available. 
I do not strike that part of the section out. All the intelligence 7 
the FBI has and that the Atomic Energy Commission has must te 
be available to the Director of Central Intelligence if it rel 


i 
ates ; 


to the national security. But the Director of Central Intelligence 
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will not have the right to inspect their operations, which is 
quite a different thing. I do not think we ought to give the Direc--- 


tor of Central Intelligence the right to go into the operations 
of FBI," ; 


Rep. Stefan (R., Neb.): "In setting up the Central Intelligence 
group it was agreed that the FBI was a part of the organization. 
Now, what would the gentleman's amendment do?" 


Rep. Judd: "Does the gentleman state that the FBI is a part 
of the Central Intelligence Agency ?'"' 


Rep. Stefan: "Certainly. As I understand it, as it was explained 
to our committee, the FBI information would be part of the 
information secured by the CIG."! 


Rep. Judd: "That is right. The FBI information would be avail- 
able to the Director of Central Intelligence, but under my amend- 
ment the FBI operations would not be part of the Central Intelli- 
gence as they would be under the present language of the bill." 


Rep. Stefan: "But the CIG could draw any information from. 
the FBI it wanted?" 


Rep. Judd: "Yes, it would be made available, if relating to 
the national security." 


Rep. Stefan: "But what would the gentleman's amendment do 
other than what this is doing ?"' 


Rep. Judd: "It would merely withdraw the right of the Director 
of Central Intelligence to inspect the intelligence operations of 
the FBI. It would still make available to him the intelligence 
developed by FBI." 


Rep. Stefan: "Does the gentleman feel that this section on Central 
Intelligence makes it possible for the Director of the CIG to 
go into Mr. Hoover's office ?" 


Rep. Judd: "That is right." 
Rep. Stefan: "And Supersede his direction of FBI operations ?!! 
Rep. Judd: "Well, it Says plainly that 'Such intelligence opera- 


tions of the departments and other agencies of the Government 
as rejate to the national security shall be open to the inspection 
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of the Director of Central Intelligence.' 'Other agencies! 
certainly includes the FBI. , 


it, does he?" 

Rep. Judd: 'The inspection of its operations; yes." 

Rep. Stefan: "I agree with the gentleman, a 

Rep. Judd: "Then the gentleman will support my racnaaseae: ie 
Rep. Stefan: 'I certainly shall." 


Rep. Judd: ‘Under it, the information is all available, but the 
operations are not open to inspection." 

Rep. Johnson (R., Calif.): "I want to get this straight. If the 
FBI has information about fifth-column activities and subversive 
information affecting the national defense, would that be open 

to the Central Intelligence Agency?" 


Rep. Judd: ''Yes. It must be made available under this sub- 
section, but the Director of Central Intelligence under my amend- 
ment could not go in and inspect J. Edgar Hoover's activities 

and work, Central Intelligence is supposed to operate only abroad, 
but it will have available all the pertinent domestic information 
gathered by the FBI. It should not be given power to inspect the 
operations of the FBI." 


Rep. Holifield: "The gentleman realizes that the limitations in 
the first lines would limit his ability to go in and inspect any 
operation." ; 


Rep. Judd: "That is true." 


Rep. Holifield: "I do not think it is necessary for him to inspect 
the operations in order to set up his own intelligence unit in the 
way that he wants to, and I point out that the National Security 
Council is composed of the Secretaries of State, of National 
Defense, of the Army, the Navy, and the Air Force, and the 
National Security Resources Board, and the Central Intelligence 
Agency, so it seems to me that the protection of the National 
Security Council is a check and the President is a check. I hardly 
think that the man could exceed his authority." 


‘POL T 
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Rep. Judd: "Well, I believe the FBI Operations should be protected 
beyond question. It is too valuable an agency to be tampe red with." 


Rep. Thomas (R., N.J.): "I want to Say to the gentleman from 
Minnesota that Iam wholeheartedly in favor of his amendment. 
If we open the doors to the Central Intelligence Agency to go in 
and inspect the operations of the FBI, you are starting to do the 
thing that is going to be the end of the FBI in time, because you 
will open it to this agency and then you will open it to somebody 
else, I think we will make a great mistake unless we accept the 
amendment offered by the gentleman from Minnesota, "' 


Rep. Judd: "I thank the gentleman, 
knows what he is talking about, "' 


I think we will all agree he 


Rep. Busbey: 'In reference to the gentleman from California 

(Mr. Holifield), when he states that we can assume that this 
National Security Agency will do this and do that, I just wish to 
remind the membership that the trouble in the past with legislation 
has been that we have not taken the time to spell out the little 
details. It is these assumptions we have had that have gotten 

us into trouble. I think it is very important that the gentleman's 
amendment be adcpted.'! 


Rep. Andresen (R., Minn.): "Is there anything in here that 
permits the FBI to inspect the personnel of the Central Intelligence?" 


Rep. Judd: "No; there is not." 


Rep. Andresen: "I understand that some of the men in Central 
Intelligence at the present time are certain foreign-born persons 
who might need some inspection, and they hold some very impor- 
tant positions with Central Intelligence, "' 


Rep. Judd: "I have had no information on that one way or the 
other. I must assume the Director of Central Intelligence is 


going to exercise utmost care in choosing his personnel, I hope 
this amendment will be adopted because I cannot see how it can 
hurt the Central Intelligence Agency in the slightest and it 
certainly will protect the intelligence operations of FBI and the 
Atomic Energy Commission, !"153 


” 
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The language adopted by the House and Senate conferees in con- li 


nection with the intelligence of other departments and agencies of the © 


| Government provided: Peay 


"Sec. 102. (e) To the extent recommended by the National i j s 
Security Council and approved by the President, such intelligence MN 
of the departments and agencies of the Government, except as — i il, 
hereinafter provided, relating to the national security shall be 4 iH 
open to the inspection of the Director of Central Intelligence, 4 
and such intelligence as relates to the national security and is 
possessed by such departments and other agencies of the Govern- e 
ment, except as hereinafter provided, shall be made available to 
the Director of Central Intelligence for correlation, evaluation, 
and dissemination: Provided, however, That upon the written 
request of the Director of Central Intelligence, the Director of 
the Federal Bureau of Investigation shall make available to the it 
Director of Central Intelligence such information for correlation, 
evaluation, and dissemination as may be essential to the national : 
security. 1154 


Thus, the inspection role of the Director of Central Intelligence Tt ht 


was identified with "intelligence" as contrasted with "intelligence 


operations.'"' The correlation, evaluation, and dissemination functions 


were preserved by directing that intelligence relating to national security 


+ : cay 
be made available to the Director of Central Intelligence. mig 


Section 102 (e) applied to all departments and agencies of the 


Government. However, in the case of the FBI, institutional disengage- 
t 
n ment as well as functional disengagement between the Central Intelligence ri i | 


Agency and the domestic intelligence of the FBI was achieved. i 7 


a ee | | 
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Summary 

A clear and complete divorce from internal security functions 
had been a constant principle for a Government-wide foreign intelligence 
service since its early conceptualization. 

Clearly, however, a Government-wide foreign intelligence 
service had a legitimate interest in using Sonieetic sources for obtaining 
invelizgenée information originating outside of the United States. This 
was fully appreciated by the Congress in establishing the cleavage between 
the intelligence functions of the Central Intelligence Agency and the domes- 


tic functions of the other departments and agencies, 
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CHAPTER X. NATIONAL SECURITY ACT OF 1947 
Public Law 253: 80th Beets. the National Security Act of 
1947, was approved by the Congress on the 25th of July 1947 and was Se 
signed by President Truman the following day. The provisions relating 
to the Central Intelligence Agency became effective 18 July 1947, the 


day after Mr. James Forrestal took the oath of office as the first 


Secretary of Defense. 


Section 102 of the National Security Act of 1947 established the 
position of the Director of Central Intelligence and the Central Intelli- 


gence Agency. It also established functions and executive branch rela- 


tionships for central intelligence. Congress provided the Agency with 


a definitive charter which did not unduly circumscribe, curtail, or 


interfere with functions of other agencies and departments of Government. 


During the almost five months of Congressional deliberation a 
significant number of issues concerning CIA were resolved, this despite 
the fact that CIA was only one segment of a highly complicated and con- 
troversial legislative proposal. 

Controversy surrounding the Agency which was prompted primarily 

\ by a misunderstanding of the functions to be performed was resolved 


for the most part to the satisfaction of all parties concerned. Ona more 


general level the legislative history surrounding CIA“bespeaks of over- 


whelming support for institutionalizing foreign intelligence to serve the 


needs of the President and his policy advisors. In so far ag it is possible 
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to achieve an executive objective through legislation, Congress provided 
authority and responsibility for both the comprehensive and effective 
functioning of central intelligence, in all its elements. 

While an enabling act setting forth administrative authorities 

for the Central Intelligence Agency would become the next pressing order 
of business, central intelligence as an integral function of the Execu- 
tive Branch of Government had been statutorily prescribed. This would 
permit those charged with the responsibility for administering the . 
Agency to get on with the demanding job of building an organization 


equal to the important national responsibility levied upon it. 
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CHAPTER I, 


1, For a brief summary of the authorities of Central Intelligence, See 
Kirkpatrick, "Origins, Missions, and Structure of CIA" in Studies 
In Intelligence, Volume II, No. 1, Winter 1958, 


2. Article 1, Section 8. bia 


3. Story Commentaries on the Constitution, II, Sec. 1185, 4th Ed., 1873. ' 
4. 53 Stat. 561 ; cag 


5. Reorganization Plan No. 1, 1 July 1939, 4 F.R. 2727, 53 Stat. 1423. 
6. Executive Order 8248, 8 September 1939, F.R. 


7. Administrative Order of the President, 25 May 1940. Hl 


8. Administrative Order of the President, 7 January 1941, 


9. Presidential Order of 11 July 1941, 6 Fed. Reg. 3422. 


10. Actually the President had earlier, on 25 June 1941, drawna ht 
military order as Commander in Chief, designating this office 
as the Coordinator of Strategic Information to include the Hl 
performance of duties of a "military character" for the President. AF ~ 
\ 


The preeminence of the President's regular military advisors 
for military matters was corrected in the ll July order. 


ll, Presidential letter dated 23 July 1941. i 


12. House Committee on the Judiciary, Report No. 1507, 15 Dec. 1941. 


i 
| LE | 
; ‘i 
13. Military Order, 16 Fed. Reg. 3422. For establishment of Joint . * 
Chiefs of Staff and description of its functions and duties. See 
Federal Records of World War II (1951), II, pp. 6#9. National 
Activities and Records Service, and Ray S. Cline, Washington as ‘ 
Command Post: The Operations Division (United States Army in “ | 
World War II series), pp. 98-103. 


14, Executive Order 9182. RA 
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15. Executive Order 9001, 27 December 1941, Fed. Reg. Doc. 41-9798, 
and Executive Order 9241, 1 September 1942, 6 Fed. Reg. 6787. 


16. 56 Stat. 704. 


17. 57 Stat. 526. 


( 18. National War Agencies Appropriation Act of 1945 (58 Stat. 533), 
and National War Agencies Appropriation Act of 1946 (59 Stat. 483). 
Also see OGC regarding internal requirements to 


assure the full satisfaction of this high trust. 


19. Need Oct 44 Donovan Memo to Pres. 


20. Memo for the President from William J. Donovan, Director, OSS, 
dated 18 November 1944, with attached directive "Substantive 
Authority Necessary in Establishment of a Central Intelligence 
Service." 


» 


21, Ibid. 20, 


29... tied. 20. 


23. Report by the Joint Strategic Survey Committee, "Proposed 
Establishment of a Central Intelligence Service. '' (24 January 1945). 


24, J. C. S. 1181/5 (19 September 1945). 


25. Ibid. 23. (ibid. 24?) 


26. Letter from Director, OSS, to Director, BOB, dated 25 August 1945, 


27. Including an extensive "Report on Intelligence Matters" from 
Brig. Gen. John Magruder, Director, Strategic Services Unit 
(26 October 1945). 


28. Memorandum for the Secretary of War, "Preliminary Report of 
Committee Appointed to Study War Department Intelligence 
sActivities! (3 November 1945). 


29. Letter from President to Secretary of State, dated 20 September 1945, 


30, Memorandum for the Secretary of War, Secretary of Navy, from 
Secretary of State, Subject: National Intelligence Authority. 


31. Letter from Secretary of State to Secretaries of War and Navy, 
National Intelligence Authority, 10 December 1945, 


32. 


33. 


34, 


35. 


36, 


37. 


38. 
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"Establishment of National Intelligence Authority," Attachment to 
10 December 1945 memorandum from Secretary of State to 
Secretaries of War and Navy, Subject: National Intelligence 
Authority. 


Letter to President from Secretaries of State, War, and Navy, 
dated 7 January 1946, 


Memo from Special Assistant for the Secretary of State to the 
Secretaries of War and Navy, NIA, 15 December 1945, 


Draft "Directive Regarding the Coordination of Intelligence 
Activities," Paragraph 8. 


S.B.L. Penrose, Jr., Collection of Background Papers on 
Development of CIA, dated 15 May 1947. 


Memorandum to General Magruder from Commander Donovan, 
General Counsel, OSS (23 January 1946), 


Letter to the President from Secretaries of State, War, and Navy, 
dated 7 January 1946, 
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41. 
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43. 


44, 


45, 


4 6. 


Memo for the President from William J. Donovan, Director, OSS 
dated 18 November 1944, with attached directive, "Substantive 


Authority Necessary in Establishment of the Central Intelligence 
Service." 


Ibid. 38 


Memo for Clark M. Clifford, dated 2 December 1946, Subject: 
Proposed Enabling Legislation for the Establishment of a CIA. 


Authority to hire personnel directly and independent budget were 
needed most. Fortunately BOB, GAO, State, War, Navy, and 
Treasury recognized the problems and made arrangements which 


enable CIG to operate. See 1 OGC 117 regards working fund for 
DCI, 


Letter from President Truman to Senator Thomas Walsh, Repre- 
sentatives May and Vinson. 15 June 1946, 


This section was deleted from final draft. CIG had urged that 
phrase "subject to existing law" be eliminated as it adds nothing 
and many of the functions and authorities of this Agency are 
.excepted from existing law." (Letter to Charles Murphy, 27 
January 1947.) While Admiral Leahy, the President's personal 
representative to the NIA, agreed, Mr. Murphy suggested that the 
entire clause be omitted and CIG agreed. (Page 4, Proposed 


legislation for CIG, Chief, Legislative Liaison Division Memo- 
randum for the Record. ) 


Memorandum for the Record, Proposed Legislation for CIG, Chief, 
Legislative Liaison Division, CIG. 


The salary was lowered from $15, 000 to $14,000 by the White House 
drafters on basis that incumbent would be a military or naval 
officer whose salary should not be greatly in excess of that of 

Chief of Staff or Chief of Naval Operations, and it was established 
at the same level as that of Director, Military Applications of AEC, 
(Proposed CIG Legislation Memorandum for the Record, Chief, 
Legislative Liaison Division. ) 
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47, Proposed CIG Legislation Memorandum for the Record, Chief, 
Legislative Liaison Division, undated. 


48. Congressional Record, p. 9606, 19 July 1947. 


‘Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


ub 


by 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


CHAPTER IIL 


49. 
50, 
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Flouse Report 2734, 79th Congress, Second Session (1946). 


Senate Report 1327, 79th Congress, Second Session. 


New York Times, 19 October 1945, p- 3, col. 1. 


See Page 30 supra for the wording of the CIA section. Title II 
was changed to Title I since it provides "...on the highest 
level, under the immediate supervision of the President, the 
establishment of integrated policies and procedures for the 
departments, agencies and functions of the Government rela- 
ting to National Security..." (S. Report 239, 80th Congress, 
First Session). Further, Coordination for National Security 
'',,.was outside, separate and apart, from the Defense Estab- 
lishment (and) in an effort to bring a realization to the 
members of the Committee that we were seeking a national 
security organization and not a national military establishment, 
I was able to have the Committee amend the bill...thus at 
least placing first things first.'' (Senator Robertson, Congress- 
ional Record, p. 8475, 7 July.) 


‘The Legislative Reorganization Plan of 1946 combined the Com- 
mittee for Naval Affairs and the Committee for Military Affairs. 


On 1 May 1947, the DCI, General Hoyt Vandenberg, was succeeded 
by Admiral Roscoe Hillenkoetter. 


Congressional Record, 19 July 1947, p. 9605. 
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56. Senator Thomas had worked on the Common Defense Act of 1946 
which was reported out of the Military Affairs Committee but 
which died in the Naval Affairs Committee. 


57. Congressional Record, 14 March 1947, p. 2139. 


58. Testimony before Senate Armed Services Committee, l and 2 
April 1947. 


59. Testimony before Senate Armed Services Committee, 29 April 1947. 


60. Hearings before House Committee on Expenditures in the Executive 
Departments on H.R. 2139, 13 May 1947. 


61. Ibid., 15 May 1947. 


62. Secretary Forrestal was to be appointed the first Secretary of 
Defense. 


63. Ibid., 10 June 1947. 


64. -Ibid., 26 June 1947. 


65. Senate Report 239, p. 2, 80th Congress, First Session, 5 June 1947. 


66. House Report 961, p. 3, 80th Congress, First Session, 16 July 1947. 


67. Congressional Record, 7 July 1947, p. 8466. 


68. Congressional Record, 9 July 1947, p. 8677. 


49. Congressional Record, 9 July 1947, p. 8671. 


70. Congressional Record, 19 July 1947, p. 9565. 


71. Congressional Record, 19 July 1947, p. 9569. 


72. Congressional Record, 19 July 1947, p. 9573. 
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74. Congressional Record, 19 July 1947, p. 9581. 


75. Congressional Record, 19 July 1947, p- 9582. 
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Page 20 supra. 
Page 31 supra, 
Page 20 supra. 


Hearings before House Committee on Expenditures in the Executive 
Departments on H.R. 2139, 24 June 1947, 


Ibid., 26 June 1947, 


Hearings before Senate Armed Services Committee on S. 758, p. 526. 


Ibid., p. 669. 

Ibid., p. 527. 

Congressional Record, 9 July 1947, p. 8688. 
Ibid. | 


Hearings before Senate Armed Services Committee on S. 758, 
pp. 173-176, 


Ibid., p. 497, 

House Report 961, 80th Congress, First Session. 
Congressional Record, 19 July 1947, p. 

Page 29 supra. 


Hearings before House Committee on Expenditures in the Executive 
Departments on H.R, 2139 (1947). 


Public Papers of the Presidents of the United States, John F. Kennedy, 
196], Item 485. Public Papers of the Presidents of the United States, 
I.yndon B. Johnson, 1965, Item 209 (Note), Letter from the President 
of the United States to the Director of Central Intelligence, dated 
September 24, 1965, 


P.L. €0-253, Section 102(a). 


Ibid., Section 102(d). 
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P. 38 supra. 


Hearings before Senate Committee on Armed Services on S. 758, 
80th Cong., Ist Sess., p. 176 (1947). 


Congressional Record, 7 July 1947, p. 8486. 
H. Rep. 961, 80th Cong., Ist Sess., p. 3 (1947). 


Hearings before House Committee on Expenditures in the Executive 
Departments on H.R. 2139, 80th Cong., Ist Sess., p. 120 (1947). 


Ibid., p. 125. 
Ibid., p. 170. 


Statement of Lt. Ger. Vandenberg, Director of Central Intelligence 
before the House Committee on Expenditures in the Executive 
Departments (1 May 1947),and Hearings before Senate Armed 
Services Committee on S. 758, 80th Cong., lst Sess. 
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‘Hearings before Senate Committee on Armed Services on S. 758, 


80th Cong., Ist Sess., p. 496 (1947). 


P. 67 supra. 
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1l2. Hearings before the House Committee on Expenditures in the Execu- 
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116. Congressional Record, 19 July 1947,. p. 9604. 4 
EG, 
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118. Fixed term appointment of up to 10 years had been suggested. 


‘119. Rep. Robert A. Harness (R., Ind.). i 
120. 10: UyS vc; 576; R.S. sec. 1222; 14 Op. Atty. Gen. 200. 


121. As reported out of Senate Committee, the salary of the position q 
was reduced from $14, 000 to $12, 000 per annum in line with an 
across the board reduction for certain positions under the National j 
Security Act of 1947, | 


122. Congressional Record, 7 July 1947, p. 8458. Admiral Sherman sug - i I 
gested before the Senate Committee that addition of the phrase "from 
military or civilian life!’ or vice versa would clarify the intent 
that a civilian could be appointed Director. i 
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123. P. 26 supra. i 


124. S. Rep. 239, 80th Cong., Ist Sess., p. 10 (1947). 
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OGC 74-0018 


3 January 1974 


MEMORANDUM FOR: Executive Assistant to the Director of 
Personnel mo wee og cy 


SUBJECT: Retention of Maiden Names for Administrative 
Purposes 


1. In December 1972, this Office was of the opinion that 
the Government had the right to designate a married woman by 
her husband's name on payrolls and on other administrative 
records, even though the woman used her maiden name for busi- : 
ness and social purposes. We also held that exceptions to this 
rule could be made in appropriate cases, such as for cover and 
security reasons. The above ruling was based on an opinion 

_ provided by the Comptroller General. 19 Comp. Gen. 203. 


2. Ihave checked with the Comptroller General's office 
to determine the status of the above-cited case. I was advised 
‘that although not overruled, this case probably is outdated in : 
view of the strong trend against unreasonable procedures which + 
tend to discriminate against women in Government service. 25X1 AR: 


: 4 
3. The Comptroller General's rs 


pointed up the necessity, however, of requiring women to submit all i 
relevant data regarding their marital status to the appropriate office 
so that they could be identified as "married," "single," "divorced," 
and so forth, to assist the Agency in avoiding administrative errors. 


f 4. In sum, there appears no valid legal reason to deny ae 
a married woman the right to retain her maiden name for adminis- Ne, 
trative purposes. The Civil Service Commission, moreover, is 


e an me e oP a — fh 
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of the opinion that how records are kept is a matter of 

administrative discretion of each agency.. We feel, then, 
that unless there are valid policy reasons to the contrary, 
female employees of the Agency should be able to retain a | 
their maiden name, if they choose to do so. q 2 : ; Poa 


25X1A 


Assistant General Counsel 


IGB:ks 


Distribution: 
Original - Addressee 
¥- STAFF EMPLOYEES. 
1 - JGB Signer 
1 - Chrono 
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: OGC 74-0037 


8 January 1974 


MEMORANDUM FOR: Deputy Director of Personnel for 
_ Recruitment and Placement 


SUBJECT : Applicant Loyalty Statement 


vO Pmt ao hee 3 hes 


1... You. requested the opinion of this Office as to whether, 
in view of the Civil Service Commission (CSC) practice, the Agency 
should revise Appendix I to our Personal History Statement (PHS) 
that we require of all applicants. You forwarded a copy of a letter 
of the Seattle Region of CSC to their field establishments (except 
postmasters), which gives instructions concerning revision of loyalty 
questions on their application for employment form, SF 171. Appar- 
ently, this letter was issued pursuant to CSC Bulletin 731-1 to the Heads 
of Depariments and Agencies, dated 12 November 1973. As you will see 
by the following discussion, the question is rather complex because it 
involves not only the constitutionality of the practice itself, but also the 
authorities of a number of government entities. 


2. Appendix I of the PHS requires the applicant to read a list 
known as the "Attorney General's list", of organizations, which, pur- 
suant to Executive Order 10450, dated 27 April 1953, have been identi- . | 
fied by the Attorney General as totalitarian, Fascist, Communist, or ( i 
subversive, or as having adopted or having shown a policy of advo- Be 
cating or approving the commission of acts of force or violence to deny | 
others their rights under the Constitution of the United States, or as ' 
seeking to alter the form of government of the United States by uncon- 
stitutional means. Further, the applicant must certify that he, to the oo 
best of his knowledge, is not or has not been a member of, contributed 
to, received literature from, signed petitions of or in behalf of, ox 4 
attended meetings of any of these organizations. He must also certify that 
his close relatives have not been so involved. If he cannot so certify, he 
must give an explanation of his or his relatives! activities. ; 
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3. Executive Order 10450 was promulgated under the Presi- 
dent's constitutional and statutory authorities, including a number 
of provisions of Title 5 of the United States Code. While some of 
those provisions have been declared unconstitutional, the Order itself 
has not been so declared. Zuckerman v. United States; 329 F.Supp 
957 (D. Minn. 1971). Among other authorities, the Order rests on 
59 U.S.C. 7301, which authorizes the President to prescribe regu- 
lations for conduct of employees in the executive branch. While 
the Constitution vests the executive power in the President and 
charges him with taking care that the laws be faithfully executed, 
the Constitution makes no specific reference to a power in the 
President to remove from office. This silence has been the source 
of historic controversy and was the subject of considerable discus- 
sion in Myers v. United States, 272 U.S. 52 (1926). There, it was 
the view of the Court that the power to remove was an incident of 
the power to appoint. ° oo Bet ete bas 

a "2 4: foe : : aoe ee ne a 


4.~ Section-2 of the Executive Order, as amended, states that: 


The head of each department and agency of 
the Government shall be responsible for establish- 
ing and maintaining within his department or 
agency an effective program to insure that the 
employment and retention in employment of any 
civilian officer or employee within the depart~ 
ment or agency is clearly consistent with the 
interests of the national security. 


Further, Section 12 states that the Department of Justice will continue 
to furnish the type of information contained in Appendix I to the head 
of each department and agency. Section 14 designates CSC, with the 
continuing advice and collaboration of representatives of such depart- 
ments and agencies as the National Security Council may designate, to 
monitor the implementation of the order. Certain other functions area 
delegated to the Subversive Activities Control Board by Executive 
Order 11605 (2 July 1971), which amended E.O. 10450. However, 
because of the lack of recent appropriations for that Board, those 
functions have been indirectly repealed. We can find nothing in the 


g 


order whi epPreves For Richly seat tera ae, RS 


This opinion is supported by a conclusion stated in House Report 

No. 92-1637 entitled The Federal Civilian Employee Loyalty Program, 
3 January 1973 by the Subcommittee on Loyalty-Security, House 
Committee on Internal Security. At page'14l it is stated that with 
respect to E.O. 10450, "/i/t is evident that the functions thus dele- 
gated and reposed in the Civil Service Commission and the Attorney 
General are at best advisory eon Further, at page 137, it is 
stated that "ww /ith respect to...all positions in the excepted service 
the department: ts and agencies are confided sole authority or responsi- 
bility for denials /of employment/ and removals /from employment/." 
Also, see page 42 of House Report No. 93-301, entitled Annual Report 
for the Year 1972 of the House Committee on Internal Security, 21 June’ 
1973. 
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5. Nothwithstanding the lack of specific authority of CSC over 
the Agency's loyalty-security pregtehy We ameve reviewed their, practice. 
CSC Bulletin 731-1 states: sets 


Recent decisions of the Supreme Court 
make it clear that mere membership in an 
organization that espouses the unlawful over- 
throw of the government may not be inquired 
into, and that the only fact of relevance is 
membership with knowledge of the unlawful 
purpose of the organization, and with specific 
intent to carry out that purpose. 


Based on this interpretation, CSC has recently revised their employ- 
ment application to reflect this interpretation. 


6. It is our understanding that CSC relied on three recent 
Supreme Court decisions in making the interpretation as expressed in 
Bulletin 731-1. Those three cases are Baird v. Arizona, 401 U.S. 1 
(1971), In Re Stolar, 401 U.S. 23 (1971), and Law Students Research 
Council v. Wadmond, 401 U.S. 154 (1971). Each of these cases involved 
a State's practice in licensing attorneys to practice law. A majority of 
the Court could not agree on an opinion in any of the three cases. In 
all of the cases Justices Black, Douglas, Brennan and Marshall were 
ffound squarely on one side and the Chief Justice and Justices Harlan, 
White and Blackman took the opposite view. Mr. Justice Stewart took 
a somewhat different view from either of these groups, concurring 
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with the former group in Baird and Stolar, and with the latter bi 
in Wadmond. Thus, these cases do not precisely set forth clear . 
Standards. In dicta--with respect to federal employees--in Stolar, 
Mr. Justice Black, in Writing the opinion for the Court, stated 

at 401 U.S. 24: 


The central question in all of them /the 
“above-named cases/ has been’ ‘the same, ie 
whether involving lawyers, dcctors, ' g 
marine workers or State and Federal 
government employees, hamely: to what aH 
extent does the First or Fifth Amendment 
or other constitutional provision protect 
‘persons against governmental intrusion 
_ and invasion into private beliefs and 
«views that have not ripened into any 

punishable conduct? 


7. Mr. Justice Black went on to Say that the state may not _ 
require an applicant to state whether he has been or is a member an | 
of any organization which advocates the overthrow of the govern- Ss 
ment of the United States by force. As outlined in Wadmond, the me 
inquiring must be limited to the knowledge that the applicant had 
that the organization with which he had membership advocated the tabs ¢ 
overthrow of the Government by force or violence and his specific ed 
intent to further the organization's illegal goals. However, not- = 
withstanding this standard, Mr. Justice Black did, at 401 U/S. es 
165, state: 


It is well settled that Bar examiners may 

ask about Communist affiliations as a pre- 
liminary to further inquiry into the nature . { 
of the association and may exclude an es 
applicant for refusal to answer. 


However, as Mr. Justice Black outlined in Baird, this is not a _ 
general rule in that admission may not be denied merely because | 
' the applicant refuses to answer a question as to whether he has | 
ever been a member of any Organization that advocates overthrow 
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of the Government by force or violence. Mr. Justice Stewart, i 
in a concurring opinion in Baird, attempted to outline the 
standard as he stated at 401 U.S. 9: 


-+-mere membership in an organization 

Can never, by itself, be sufficient ground -- - : 
for a State's imposition of civil disabilities ae B 
or criminal punishment. Such membership | { 
can be quite different from knowing member- , 
ship in an organization advocating the over- 
throw of the Government by force or vio- 

lence, on the part of one sharing the specific 
intent to further the organization's illegal 

goals. 


'8. .In discussing the matter of using the Attorney General's 
list with Mr. Lester Krute of CSC's Bureau of Personnel Investi- ie 
gations (BPI), it is my understanding that CSC has discontinued Lt a 
use of the list. This practice was confirmed by testimony of the ine 
Director, BPI, concerning H.R. 11120 (page 18 of House Report No. 
93-301). Apparently, this is due, in part, to the ruling in Veterans 
of the Abraham Lincoln Brigade v. Attorney General, 370 F.2d 441 
(D.C. Cir. 1972), which required that the names of the Veterans’ 
and of the Brigade itself be removed from the list. In a notice dated 
15 February 1973, the Attorney General Yemoved these two names from aaa 
the list. 38 Fed. Reg. 6292 (1973). Accordingly, CSC Form 385, i fl 
which contains the list, is now out of print and CSC has instructed the i 
General Services Administration not to print anv more of these forms 
until the Department of Justice determines what is to be the fuiure use 
of the list. We note, incidently, that Appendix I contains the names 
of both the Veterans and the Brigade which directly violates the order | | 
of the U.S. Court of Appeals, District of Columbia Circuit as stated Hie 
at 470 F.2d 445 and the notice of the Attorney General. Hee 


9. In reviewing the United States Code for applicable pro- OE 
visions, we note that 5 U.S.C. 3333 requires, with one exception 
not applicable here, each individual who accepts office or employ- Uy 
ment in the U.S. Government to execute an affidavit within 69 days if 
after accepting the office or employment that his acceptance and. 
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holding office or employment does not or will not violate 5 U.S.C. os 
7311. Among other things, 5 U.S.C. 73ll prohibits an individual 
from accepting or holding a U.S. Government position if he (1) 
advocates the overthrow of our constitutional form of government, 
or (2) is a member of an organization that he knows advocates k 
the overthrow of our constitutional form of government. However, Le 
Section 7311 was ruled unconstitutional by a three judge court in & 
Stewart v. Washington, 301 F.Supp. 610 (D. D.C. 1969), and the ig 
government indicated in Zuckerman that it intends to follow that — ea fo 
ruling. 


10. We have reviewed the detailed and extensive hearings Rit oF 
and investigations of the Congress, particularly the House Com- 
mittee on Internal Security, on this subject (see House Report No. . Wiis 


92-1637, The Federal Civilian Employee Loyalty Program, dated 3 te 


January 1973, and House Report No. 93-301 Annual Report for the 
Year 1972, Committee on Internal Security, dated 21 June 1973). 

There, it is recognized that organizations determined to be Com-~ | 
munist and so designated under E.O. 10450 are now largely de- ee a: 
funct (page 2 of House Report No. 93-301). They also observe i). 7h 
that the last designation of an organization for inclusion on the ee: 
Attorney General's list was made on 20 October 1955. The failure 
to update the list appears to have adversely affected the admin- 

istration of E.O. 10450 (page 22 of House Report 93-301). The if 


majority of House Committee on Internal Security is in agreement, 
1 


however, "...that the maintenance of a current and reasonably 
comprehensive Attorney General's list of subversive organizations “4 
..-/is/ indispensable to the efficient operation of the Federal ai 
Civilian Employee Loyalty-Security Program." (Page 26 of House 
Report No. 93-301). The Congress recognizes that the current 


practices in the federal employee loyalty-security program are | nt 


i 
4 . ‘s ‘ i 
rather confused; however, to date, while various bills have been | | 
introduced to remedy the situation, no legislation has been passed. 


ll. There are three U.S. District Court cases which are 
applicable to the subject matier. In Zuckerman v. United States, 
a July 20, 1971, decision of the U.S. District Court for the District AS 
of Minnesota, the plaintiff Zuckerman had made application for a hid 
meciens residency at the Veterans Hospital in Minneapolis under 
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a Federal program. The court assumed that, on the basis of 

such cases as United States v. Robel, 389 U.S. 258 (1967), 
Elibrandt v. Russell, 384 U.S. ll (1955), Avtheker v. Secretary 

of State, 378 U.S. 590 (1964), and Keyighian v. Board of Recents, 
355: U.S. 589 (1966), "the government cannot exclude from non— 
Sensitive jobs those persons who ;sefuse to answer questions 

about associations with ‘subversive! groups." On assertedly first 
amendment grounds, Judge Lord enjoined the United States and the 
Veterans Administration from requiring, as a condition of Federal 
employment, a response to the following questions: 


19. Are you now, or within the last ten years 
have you been, a member of the Communist 

Party, U.S.A., or subdivision of the Communist 
Party; U..S.As? ane 

20. Are you now, or within the last ten years 
have you been, a member of an organization that 
to your present knowledge advocates the overthrow 
of the constitutional form of government of the U.S. 
by force or violence or other unlawful means? (If 
you answer "yes" to 19 and 20, give on a separate 
sheet: (1) the name of the organization; (2) the 
dates of your membership; and (3) your under- 
standing of the aims and purposes of the organi- 
zation at the time of your membership.) 


These questions, thus nullified, were identical to questions being 
asked in the CSC's SF I7l in use at that time. The government chcse 
not to appeal the case; thus, revision of SF 171 was required. In 


ampton, decided on October 14, 1971, another district 
court, that of the Northern District of California, again voided the 
requirement of response to questions on a Veterans! Administration 
form identical to those in Zuckerman. The questions were revised; 
however, they were again found to be unsatisfactory in Cummings v. 
Hampton, decided by the same court on 29 August 1972 (41 LW 2174). 
There, the court stressed the requirement that the questions must 
relate to the knowledge and specific intent of the party being 
questioned. It is our understanding that this opinion was upheld 
by the U.S. Court of Appeals, 9th Circuit on 27 September 1973. 
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xewlse accepted the action of the court in ma 
Gordon v. Blount, 336 F.Supp. 1271 (D. D.C. 1971), reversing onl 
CSC's action in dismissing an active and admitted member of the fal 
Socialist Workers Party (SWP), a Trotskyite communist organi- 
zation, holding that CSC had misused the Attorney General's list 
in applying it to Gordon. Gordon's reinstatement was ordered and 
CSC took no subsequent action to remove him. Most importantly , Hi 
the court noted that the U.S. Court of Appeals, 7th Circuit has : 
held that, based on the record before that court, substantial 
evidence did not exist to Support the finding that the SWP advo- 
cates or teaches the violent overthrow of the government, Scythes 
v. Webb, 307 F.2d 905, 909 (7th Cir, 1962). Accordingly, in 
Gordon, the court ordered that the Attorney General's list not be 
used against the SWP in an unlawful manner in the future. 


12. In view of the lack of any specific requirement to use 

. the Attorney General's list, the current Practice of the CSC in not Ml 
using the list and the attitude of Congress toward the lack of 

utility of the current list, this Office can find no legal requirement ut 

to continue its use. Further, while we recognize that discontinu- HY 7 

| 


ation of its use is somewhat of a policy issue, we are of the view 
that there is ample justification, particularly in view of the recent en i 
court decisions from which the government has chosen not to appeal, Les if 
to terminate its use. If the policy decision is made in which the i 
Agency continues to use the Attorney General's list, it must be i 
revised to reflect. the court orders and the Attorney General's i | 
notice mentioned above. In addition, irrespective to the future use of ae H 
the list, we think it advisable to either revise Appendix I or include 
in the PHS the type of revised questions that CSC has made a part 
of their SF 171. We are strongly of the opinion that pre-employment ) oa 
Screening procedures and techniques are, by far, the Agency's most ete | | 
| 
{ 


effective tools in maintaining our high level of employee loyalty and We 
security. Discontinuation of use of the Attorney General's list should . 
not, in our view, impede those Procedures. a 


Security. We will be happy to work with you, O/S, or both in 


order to determine our future use of the list and associated loyalty / 
security questions. 1A 


A io 


13. We are sending a copy of this opinion to the Office of ° | | 


Office of General Counsel 7 | 
ce: D/S : : 


OGC: JED: cap He. - 8 - | 
Orig - A md 
rig ddressee - OGC Subj: SECURITY P= JED Signer ] - Chrono i a 
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14 January 1974 


MEMORANDUM FOR: .Deputy Director for Intelligence 
SUBJECT Agency Publications Made Available to 
the Superintendent of Documents 


l. Recently this Office had the opportunity to review various 
statutory provisions which relate to the printing and publication of 
unclassified documents. In this review we found provisions that the 
Agency is not complying with and, as the type of document of concern 
mainly originates in your Directorate, we thought you would want to 
take action to correct this situation. 


2. The U.S. Code at 44 U.S.C. 1710 requires the head of 
each Government agency to deliver to the Superintendent of Docu- 
ments a copy of every document, not confidential in character, 
issued or published by that agency. Literal interpretation of this 
provision might lead one to conclude that the provision requires 
all non-classified documents to be delivered; however, it is our 
view that the intent is to limit delivery to those types of documents 
as described by 44 U.S.C. 1902. That provision requires that all 
Government publications, except those determined by the issuing 
component, (a) to be required for official use only, (b) to be required 
for strictly administrative or operational purposes which have no 
public interest or educational value, and (c) to be classified for 
national security reasons, shall be made available to depository 
libraries through the facilities of the Superintendent of Documents. 
To accomplish this requirement, each Government component 
furnishes to the Superintendent a list of such publications it issued 
during the previous month that were obtained from sources other 
than the Government Printing Office. Then, the Superintendent 
informs the component as to the number of copies required for dis- 
tribution to the depository libraries and the component delivers that 
number to the Superintendent for distribution to the libraries. 44 


U.S.C. 1903 requires the issuing component to bear the extra printing - 


costs for these copies. 
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3. In reviewing Agency practice we understand that the He 
Agency supplies a number of its unclassified documents to the al ‘ 
Library of Congress’ Documents Expediting Project (Doc Ex). a 
In part, at least, we understand that the Agency participates in a 4 
this project in order to inform the puolic of those Agency i i 
activities that are not classified in nature. Notwithstanding : Th ‘i 
_ the fact that both the Library of Congress and the Superintendent ; 
' of Documents, Government Printing Office, are parts of the : = 
legislative branch, the statutory provisions cited above do not 
-. make provision for unilateral substitution of one for the other. eres | | aareee: | 
Our review of these provisions has led us to conclude that they — a 
. are clear and explicit. Furthermore, while we recognize that -_ oe 
‘these provisions potentially increase our administrative burden 
- vand operational costs, we can find no basis for the Agency to be 
excepted with respect to those documents that are unclassified zs Be 
and not otherwise confidential in nature. Compliance may pro- it ; 
vide a very convenient and relatively easy means of fur thering oe i 
i 


the Agency objective of informing the public as referred to above. 


4. Weare aware that there is speculation that the Super- 
intendent is not complying fully with the _above-cited provisions, | i. : ; 
‘particularly Section 1902. It is the view of this Office that the er - ib 
Agency should have positive documented evidence of the Super- hi 
intendent's position rather than rely on what we speculate his 
position might be. Certainly if he replies that he cannot fulfill 
his responsibilities under the provisions, we have no power or 
authority to do other than accept this situation. However, it is 
our view that we should have positive documentation of this nn 
position otherwise we see no alternative other than to comply. 


25X1A | 
5. (aes the responsibility for maintaining i 


liaison with the Government Printing Office to the Director of 
Logistics. Accordingly, we are sen nding a copy of this memo- : 
randum to him. We will be glad to work with your Office, the i i 
O/L, or both if we can be of assistance in resolving this matter. a 


25X1A : 


Office of General Counsel 


cc: D/L - 2 


OGC:JED:cap x 2 
Original - Addressee & : 
1 - OGC Subj: PUBLIGAZTIONS 1 - JED Signer ~ Chrono F W 
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OGC 74-0114 


23 January 1974 


MEMORANDUM FOR: Mr. Warner 


SUBJECT : Central Investigative Agency, Inc. 

REFERENCE : Ltr to A/Gen. Cnsl., fr C/General Crimes 
Section/Criminal Div., DOJ, dtd 15 Jan 74, 
Same Subj. 


l. Referent letter forwarded a copy of a memorandum from 
the U.S. Attorney, Atlanta, and requests Agency thoughts as to 
whether subject company, by the use of the name "Central Investi- 
gative Agency, Inc." or the initials "CIA", violates the U.S. Code. 
. More specifically, is there a violation of 18 U.S.C. 712? 


2. The pertinent part of Section 712 states that: 


Whoever, ...being engaged in furnishing 
private police, investigation, or other private 
detective services, uses as part of the firm 
name of such business, or employs in any com- 
munication, correspondence, notice, advertise- 
ment, or circular...any emblem, insignia, or 
name, for the purpose of conveying and ina 
manner reasonably calculated to convey the false 
impression that such business is a...agency... 
of the United States...shall be fined not more 
than $1, 000 or imprisoned not more than one 
year, or both. 


3. As stated in Section 712, a number of elements must be 
proved--beyond a reasonable doubt--before a conviction could be 
obtained. First, the organization must be engaged in private in- 
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vestigative activities. The letter from ''CIA'" Inc. forwarded by 
the U.S. Attorney, Atlanta, clearly indicates that it is so engaged. 
Further, the letter satisfies the second requirement that the name 
be used in a communication. Third, the organization must use 

an emblem, insignia, or name for the purpose of conveying, and 
in a manner reasonably calculated to convey, the false impression 
that its business is a part of the United States Government. 


4. The initials C.I.A. are never used in the U.S. Code 
as a designation of the Agency; however, there is little doubt that 
through the press and other public information media, the initials 
are synonymous with and a designator of this Agency. One could 
argue then that the initials C.I.A. constitute, in the public's mind 
a legal and official designation of a part of the U.S. Government.. 


5. The "CIA" Inc. letter uses the initials "CIA" together 
with its name ''Central Investigative Agency, Inc." In my view 
there is nothing in the letterhead or in the body of the letter itself 
which could be used to infer that the organization reasonably 
calculated to convey the false impression that it was part of the 
U.S. Government. To the contrary, the letter points out that the 
staff of "CIA", Inc. includes former Government employees, in-. 
cluding ex-Agency employees. In my view then, the letter alone 
would not constitute sufficient evidence to convict under Section 
712. This does not mean, however, that there is no violation. 


6. Ihave looked to see how "CIA" Inc. represents itself to 
the public through its listing in the Atlanta telephone directories. 
In the most current white pages there is a simple one line entry 
under its complete name, not under the initials ''CLA". In the 
yellow pages there is a display advertisement (attached) under the 
Detective classification, which makes no mention of the initials 
"CIA" except to mention that some of its employees are "Ex-CIA 
Agents". There is a simple full name listing under the Guard & 
Patrol Service classification, and no listing under Investigators. 


7. I have had name traces performed on the three officers 
listed in "CIA' Inc. letterhead. We have no record on the President 
or Executive Vice-President. I found that this Office was involved 
with Mitchell L. Werbell, III, probably the father of Mitchell L. 
Werbell, IV, listed as Vice-President. Apparently, Mr. Werbell, 
III was being prosecuted for participating in an abortive scheme to 


: CIA-RDP84-00709R000300090001-0 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


invade the Republic of Haiti in 1966. Mr. Werbell claimed he was 
acting on behalf of the Agency. While he has voluntarily contacted 
the Agency on several occasions, he has never been an employee 
or otherwise paid by the Agency. 


8. The Office of Security informs me that the initials C.I.A. 
have, in the past, been used by a number of organizations similar to 
that of the subject company. Specifically, we have records of Central 
Investigation Agency, Inc. (CIA) activities in Austin, Texas (1965), 
Evansville, Indiana (1968) and Alexandria, Virginia (1958). There is 
no indication that these organizations had any connection. 


9. Based on the facts as outlined above I think that if the 
Government would attempt to prosecute ''CIA" Inc. based solely on 
their letterhead, there is a good possibility that the Government 
would not obtain a conviction because of the difficulty of establishing, 
beyond a reasonable doubt, that the organization used the initials for 
the purpose of conveying, and in a manner reasonably calculated to 
convey, the false impression that such business was part of the U.S. 
Government. If this was the outcome, it would represent a strong 
precedent for others and would be a license for this organization to 
try to use the initials in a manner that might be even more misleading 
than it is today. Thus, I recommend that this Office express this 
’ opinion to the Department of Justice and request they investigate 
other representations of this organization to determine if more posi- 
tive evidence exists as to whether there is an 18 U.S.C. 712 violation. 
If you agree, I will draft a response to the Department. 


10. If stronger evidence does exist, we should then consider 
criminal prosecution as well as the civil remedy of Federal Trade 
Commission action. The FTC has the authority and has used it 
extensively in the past to issue orders prohibiting the use of business 
names calculated to lead the recipients of materials bearing such 
names into the belief that they emanated from the U.S. Government. 
Enforcement of such orders can be had under Section 5({1) of the FTC 
Act. 
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29 January 1974 


Mr. Carl W. Belcher 

Chief, General Crimes Section 
Criminal Division 

Department of Justice 
Washington, D.C. 20530 


Attention: Mr. John A. Wittmayer 


Dear Mr. Belcher: 


Re: Central Investigative Agency, Inc. 
Possible violation of 18 U.S.C. 712 
HEP:CWB:JAW:bk 108-19 


Your letter of 15 January 1974 to the Acting General Counsel 
of this Agency requested thoughts as to whether there is a Possible 
violation of 18 U.S.C. 712 by the Central Investigative Agency, Inc. 
in their use of the initials "CIA", It is our view; that while we 
would like to prevent the use of the initials "CIA" by Or ganizations 
of this type, prosecution in this case would be difficult based solely 
on evidence in the letterhead that you brought to our attention. 
Section 712 requires that the use be for the purpose of conveying, 
and in a manner reasonably calculated to convey, the false impres- 
Sion that such business is part of the Government. In fact, the 
body of the letter points out that the staff of CIA, Inc. includes 
former Government employees, including those of this Agency. 
Thus, it seems to us that CIA, Inc. could make a convincing argu- 
ment that the letter itself does not mislead. 


Organizations of this type are not new. Our records indi- 
cate that organizations named Central Investigation Agency (CIA), 
Inc. have existed in Evansville, Indiana (1968), Austin, Texas (1965) 
and Alexandria, Virginia (1958). There is no indication that these 
Organizations had any connection. 


e Boe 
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Based on these facts it is our view that an attempt to 
prosecute, based solely on the evidence in the letterhead, might 
fail. If it failed, we are of the opinion that it would represent a 
fairly strong precedent for others and would be a license for the 
subject organization to try to use the initials in a manner that 
might be even more misleading than itis today. Accordingly, 
we suggest prosecution not be undertaken unless more positive Hl 
evidence exists as to whether there is a Section 712 violation. 24 


Sincerely, 


~ 25X1A 


Office of General Counsel 


OGC:JED:cap 

Original - Addressee 
1 - OGC Sabj: CRIMES 
1- JED Signer 
1 - Chrono> 
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OGC 74-0165 


29 January 1974 ¥ 
: . : tg! 


MEMORANDUM FOR: Chief, Administrative Staff, OJCS 
“SUBJECT: — [d- Conftict of interest = ss ; 


25X1A eae « ' a. a | 


25X1A - ee 
1. You have requested the opinion of this Office concerning. ; 
a poses et future conflict of interest revolne: an a employes of. your | 


1A 


25X1A 2. Youadvisethat> «ff husband, Robert, who is 


25X : | 


4. The law applicable to conflicts of interest is found in 


Title 18 of the U.S. Code, the criminal title. Therein, at be 
Chapter ll, are the laws relating to bribery, graft and conflicts 


CONF We STAL | | =_ 
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of interest. At Section 208 the following quoted portion seems 


applicable to. case: : DOXA. mA a 


.(W)hoever, being an officer or employee of the 
executive branch of the United States Government... , ; i 
participates personally and substantially as a 
Government officer or employee, through decision, 
approval, disapproval, recommendation, the rendering 

_ of advice, investigation, or otherwise, ...in a...con- 
tract...in which, to his knowledge, he, his SpOMSS: ae: 
has a finatieial interest— 


Shall be Guede not more than $10,000, or imprisoned 
not more than two years, or both. — oe ee 
25X1A pea 
It would seem to the undersigned that (i is employed es 
C....], she, and to some degree her husband, would have a personal 
financial interest in the corporation, namely, her continued em- 
ployment. This financial interest could directly affect 
activities | on behalf of the Government. a 25X1A 


J. Haast, Muceways Stier wees eee mayases: en tae 
"Standards of Ethical Conduct for Government Officers and Em- 
ployees, '' provides at Section 20]{a) and (c): _ os i 


(a) Except in accordance with regulations issued - , 

pursuant to subsection (b) of this section, no em- , 
ployee shall solicit or accept, directly or indirectly, 
any gift, gratuity, favor, entertainment, loan, or i 
any other thing of monetary value, fromany person, i 
corporation, or group which— - i 


(1) has, or is seeking to obtain, contractual or . 
other business or financial relationships with his 
agency; nes 


(2) conducts operations or activities which are 
regulated by his agency; or : ui 
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(3) has interests which may be substantially 
affected by the performance or nonperformance 
of his official duty. ; 


and, 

_(c) It is the intent of this section that employees 
avoid any action, whether or not specifically 
prohibited by subsection (a), which might result 
in, or create the appearance of — . 


(1) using public office for private gain; 


(2) giving preferential treatment to any organiza-_ 
tion or person; 2 


(3) impeding government efficiency or economy; . 


(4) losing complete independence or impartiality 
of action; 


(5) making a government decision outside official 
channels, or 


25X1A, (6) affect ing adversely the confidence of the public 
in the integrity of the Government. 


6. Ordinarily, a Government employee in a leave without 

ay status can accept a job with a commercial corporation such as 
ay However, where that corporation has substantial contracts 
with the employee's agency, we believe that, at the very least, an 
apparent conflict of interest in contravention of Executive Order 
11222 exists. Where the employee's spouse, another employee of 
the Agency, is charged with supervising those Government contracts 
within the corporation, we believe the relationships are too close and 
that a very real conflict of interest results. 
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5. Accordingly, on the facts presented, it is the opinion 


! of this Office that the relationship of both employees in this case 
and the Government task ta be performed by one of them, precludes 


eS accepting employment with = 
| as 25X1A sf fe Vee. 
os . *% -25X1A 


— 25X1A 
ee Assistant eneral Counsel oe a 
- Att 
/ GMB:ks - 
Distribution: ; ee 
“Original - Addressee wiatt and erie of incoming -OGC. 14 oo. 
1 - CONFLICTS OF INTEREST or aie are ; At 
1 - GMB Signer : fae 
4k - Chrono. 
t i 
: | 
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OGC 74-0201 


4 February 1974 


MEMORANDUM FOR: Director of Security 


SUBJECT : Department of Justice Prosecution of 
Unauthorized Possession of Classified 
U.S. Government Documents 


REFERENCE : Memo to General Counsel fr D/S dtd 
25 Jan 74, same subj 


1. Referent memorandum requested the opinion of this Office 
as to who would be the proper Agency official to testify as to the 
classification of certain Agency documents. The documents consist 
of three Intelligence Information cables produced in the Directorate 
of Plans in 1969. 


2. The documents were originally classified under the authority 
of Executive Order 10501. However, that Order has been replaced by 
Executive Order 11652. The rules of procedure (Part 1900 of Title 32 
Code of Federal Regulations) adopted pursuant to that Order specify 
that the responsible component--that Agency component having respon- 
sibility for the records or subject matter involved--makes the initial 
determination on requests for classified documents. While we recognize 
that this is not precisely the case here lacking further statutory or 
regulatory specificity on the question you ask, it is our opinion that 
the responsible component is the proper party. Thus, the Deputy 
Director for Operations would be the proper individual. Accordingly, 


we suggest the question be answered in the following manner: ''The 
Deputy Director for Operations is prepared to produce his affidavit 
attesting to the classification."' 25X1A 


Office of General Counsel 


cc: DDO 


A -Fol P54 -00) /O9RODD S0009000 
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OGC 74-0213 tlh: 


5 February 1974 7 i@ 


MEMORANDUM FOR: C/Central Travel Branch, C & L Division . ; 


SUBJECT _— : Travel of Dependents of Retired Employees oth 


REFERENCE © : Your memo to OGC dtd 16 Nov 73, same subj cl) eee 


1. You requested the opinion of this Office concerning the i A 1" 
travel entitlements of dependents of retired Agency employees. Wi 
Your specific concern is with individuals who have attained the 25X1A il 
age of 2] at the time their travel is performed and who no longer 


qualify as a dependent under Headquarters Regulation [| 


2. An individual who, as a dependent,had his/her travel Ly: 
to a post abroad paid for by the Government (except for educational 
travel) may be authorized return travel at Government expense if 

25X1A the requirements off —Céd are meet, or iff the individual still 
qualifies as a dependent under. —__]. The actual return to the 
United States by the employee, the employee's dependents, and the 
transportation of all effects should begin within 12 months from the 
employee's last day in pay status. The Director of Personnel can 
authorize a delay in travel not to exceed 18 months. [.__] 
An individual who qualifies as a dependent on an employee's last 
day in pay status may be returned to the United States at Govern- 
ment expense even if the individual becomes 21 years of age 
between the retirement date and the date of departure. The in- 
dividual must, however, meet the other requirements of dependent 
status on the date of departure. 


3. Employees who are stationed within the continental 
United States (CONUS) (the 48 contiguous states and the District 
of Columbia) at the time of their retirement are also allowed 12 
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(or 18) months after their last day in pay status to begin their 
retirement travel. An individual who qualifies as a dependent 
on an employee's last day in pay status, but who loses this 
status by becoming 21 years of age before his/her travel begins, 
is not entitled to travel at Government expense. The Govern- 
ment is obliged only to return these individuals to the United 
States from foreign posts. Such individuals located in the 
United States are "home" in a generic sense. 


4. The undersigned has examined the Uniform State/ 
AID/USIA Foreign Service Travel Regulations and has discussed 
this matter with Mr. George Jenkins of the Transportation Divi- 
sion, Bureau of Administration, Department of State. The 
opinion set forth above is consistent with the present practice 
of both the Agency and the Department of State. 

25X1A 


Office of Géneral Counsel 


OGC:AEG:cap . | 
Original - Addressee ; - i 
- OGC Subj: TRAVEL 
1 - AEG Signer 
1 - Chrono 
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MEMORANDUM FOR: Deputy Director for Management and Services 
Inspector General 
General Counsel ; . y 
INFORMATION >: Deputy Director of Central Intelligence 


‘ t 
SUBJECT 3: Increase in Minimum Amount for Which Receipts: A 


Are Required | et 
REFERENCES : A. Memo to DCI from IG dtd 25 Jan 74, Same om 
Subject 14 
B. Memo to DCI from D/F dtd 17 Jan 74, | 
Same Subject | , 


l. It seems to me that we went wrong originally in _ 
setting an overall minimum which does not exist in GAO uy 
regulations except with respect to travel. I do not approve TA 
raising the minimum for travel claims beyond the minimum set a de 
by GAO. With respect to other matters, I suggest that the a 
best solution to the snarl we seem to have developed on this an 
would. be to eliminate our overall minimum of $15.00 and, a 
instead, adopt the precise wording and standards of the GAO, ave 
to include the $15.00 minimum for travel. With respect to ae 
nontravel matters, the question would only be whether adequate Mae | 
documentation existed to meet GAO's standards. Obviously, the . 4 
auditor would expect receipts wherever it seemed appropriate 
and reasonable but accept the other items discussed in the 
Office of Finance's memo where it would be reasonable not to 
have them. We of course have the extra escape valve that, in rt | i 
any situation justified by a specific operational situation, we a eee 
can fail to meet the GAO standards. The $15.00 minimum for phys | 
travel, of course, suggests the GAO's concept of the point at ite | 


which a requirement for a receipt becomes de minimus, although a 
there is no flat limit set outside the travel area. Boo Ge 


2. Would ae be a satisfactory solution? 


25X1A 
Fd : : . ' 
‘ ‘ olby : i | \ iW 


Director asin, 

See OGC 73-2255, 6 December 1973, Perman 

OGC Subject-Accounting / : ‘. 

Note - Reference B not available in OGC, | 
COC ASU TEA 

west at yi i ; 


. : { 
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25 JAN 1974 


MEMORANDUM FOR: Director of Central Intelligence 


SUBJECT : Increase in Minimum Amount for 
Which Receipts are Required 


1. Ihave read the Director of Finance's memo recommending 
that you reaffirm the $50.00 minimum for which receipts are 
required. I have also read the Chief, Audit Staff's memo arguing 
against it. Although I recognize that I have no expertness in this 
matter, it seems to me that as a matter of common-sense I cannot 
agree with Finance's position. My reasoning runs as follows: 


25X1A a. [says our disbursements are supported 
Ly a GAO-acceptable basic payment document, i.e., a claim 
by an employee, certified by an Approving Officer, with a 
Signature by the employee acknowledging receipt of the money. 


b. He questions the need for further support in the form 
of receipts and points to the time and labor required to obtain, 
process, and retain them. 


c. He regards the review and certification by the 
Finance Officer as confirming the transaction. 


d. [_——*ds believes that the GAO in talking about 
basic payment documents means invoices, bills, or statements 
of account, not internal certifications. 


25X1A 


-RDP84-00709R000300090001-0 
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e. I feel the chain of claim, certification and signature 
is incomplete and leaves the whole question of what the case 
officer did with the money up in the air. All that the finance 
officer can certify to is that a claim was made, it fell within 
the ground rules, and he passed the money to the case officer 
who signed for it. It seems clear to me that receipts area 
necessary part of the chain of evidence. 


f. While it may be true as Finance seems to infer that 
receipts are, or could be, of doubtful validity, I believe that 
if an officer is engaged in questionable practices, it is in the 
receipt business that he is apt to make mistakes - wrong: 
dates, duplications, errors of one sort or other. 

25X1A | . 
ge [ __—scijailso infers a manpower saving. I don't 
see any slots offered up. 


2. I again recommend that you drop back to the previous $15. 00 
limit, and would like to point out that I know of no other government . 
agency which uses the practice that the Director of Finance is 
recommending. 


25X1A 


cc: DDM&S 
Director of Finance 
OGC 
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OGC 74-0255 


13 February 1974 


25X1A 
MEMORANDUM For:[ |i, OMSS 
SUBJECT : Practice of Medicine in Virginia 


1, It is understood that the Office of Medical Services (OMS) 
is interested in obtaining the services of a medical doctor- -psychiatrist 
as a consultant to OMS. It is also understood that the psychiatrist 
will interview persons of interest to the Agency and will diagnose theix 
condition but will not prescribe medicine or treat them. This activity 
will take place in Virginia, but the psychiatrist is not licensed to 
practice medicine in Virginia. It is understood that the prospective 
consultant resides in and is licensed to practice medicine cithex in 
Maryland or in the District of Columbia. 


2. The undersigned is of the opinion that the psychiatrist is 
entitled to practice medicine in Virginia; provided, he complies with. 
the conditions set forth in Section 54-274 of the Code of Virginia, and 
he files with the Virginia State Board of Medicine evidence of his 
right to an exemption from the Virginia licensing requirements. 


3. As you requested, copies of pertinent Sections of the Code 
of Virginia are attached. 


25X1A 


Office of G#neral Counsel 


Att, 23 stated & Sections 54-275, 54-276.5, & 54-310 


| 
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14 February 1974 


MEMORANDUM FOR: Chief, Budget and Finance Division, 
Office of Special Activities 


SUBJECT: Claim for Emergency Travel Expenses of 


Dependent Wife and Son off _————~d 
25X1A | ) 


25X1A 


1. Acclaim has been submitted by 
USAF, for reimbursement of expenses totaling $1, 201.80, incurred 
by his wife and infant son in September - October 1971 while on 
25X1Aemergency travel to visit her dying mother and critically ill father. 
At that time, who was a detailed military employee 
stationed in aa to the Office of Special Activities, 
was unaware that he could have been authorized emergency visita- 
tion travel under CIA regulations. Thus, he attempted to obtain 
space available accommodations on military air transportation on 
16, 17, 18, 19 and 20 September 1971, but was unsuccessful because 
of lack of space and weather (typhoon) conditions. [ss 
was initially notified that his wife's mother was dying on 16 September 
and the situation became even more urgent on 19 September, when 
he was notified that his wife's father had suffered a stroke and was 
also critically ill. In these circumstances[~____——_—(|decided he 
could not wait any longer for military air transportation and pro- 
ceeded to purchase commercial air tickets for his wife and son at 
his own expense. When he became aware that the Agency would have 
authorized this travel had it been requested to do so, he submitted 


his claim for reimbursement on 8 February 1973. [ is 25X1A 


still on military detail with the Agency. 


2. It is general Agency policy that military personnel detailed 
to CIA for duty may receive travel bencfits substantially similar to 


we. , 
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civilian employees at the discretion of the operating official con- 


25X1Acerned. eee eae eee Wee aC Ee 


visions of [| __] civilian employees and eligible dependents 
may be authorized emergency visitation travel from a duty post 
outside the continental United States when there is a serious injury 

or illness or death in the employee's or eligible dependent's imme- 
diate family. 


3. In view of the fact that a civilian employee would have 
been authorized emergency visitation travel in the circumstances 
presented in the instant case, there appears no legal objection 


to reimbursing. sd for expenses incurred for emergency 
visitation travel of his wife and infant son in 1971. It is noted also 


that the Chief, Personnel Division, Office of Special Activities, in 
memorandum dated 18 October 1973, has recommended that 
(eet request for reimbursement of emergency travel 
expenses be approved. 
25X1A 
25x1A >! 


Assistant General Couns el 


Att: Background Material, OSA-2236-10-73 


JGB:ks 


Distribution: . 
Original - Addressee w/background material, OSA-2236-19-73 
1 - CLAIMS w/incoming memo, OGC 73-2174 
1- JGB Signer 
“1 - Chrono 
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OGC 74-0280 


14 February 1974 


25X1A 
THROUGH : Chief, Division D 
SUBJECT : Conflict of Interest 


25X1A 


1, You have requested the opinion of this Office concerning 
a possible future conflict of interest should you accept a position I5X1A 


withD immediately upon 
your formal retirement, manu- 
factures and sells to the a orga- 
nizations electronic and communications intercept eguipment. You 

25X1A state that you wish to accept a position as a Salesman consultant 25X1A 
with [7] As part of your work, you will representl____]in its 
business dealings with the Agency. It shouid be noted that[_ is . 
only one of several companies which manufactures and sells this 25X1A...§ 
type of equipment to the Agency. You estimate your retirement 
date to be 15 March 1974. Since l April 1973, however, you have 
been on sick leave. 


2. The law applicable to conflicts of interest is found in 
Title 18 of the U.S. Code, the criminal title. Therein, at Chapter 
ll, are the laws relating to conflicts of interest. At Section 207, 
the following quoted portions could be applicable to your case: 


(a) Whoever, having been an officer or employee 

of the executive branch...after his employment has 
ceased, knowingly acts as agent...for anyone...in | 
connection with any...contract,...or other partic- 
ular matter...in which the United States is a party 

-.and in which he participated personally and sub- 
stantially as an...employee, through decision, . 
approval, recommendation, the rendering of advice, 
investigation, or otherwise, while so eraployed or 


25X1 


74 
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(b) Whoever, having been so employed, within Br | , 
one year after his employment has ceased, appears i. oe 
personally before any...agency...as agent,...for, 4 
anyone other than the United States in connection 
with any...contract,...in which the United States 4 
is a party...and which was under his official respon- : 
sibility as an...employee...at any time within a 
period of one year prior to the termination of such fa 
responsibility — ; 


Shall be fined not more than $10, 000 or im- 
prisoned for not more than two years, or bothi.... 1 


3. It is understood that from about 1963 to 1970 you were ; 
responsible for developing and planning clandestine technical col- . i 
lection operations and that you had responsibility for developing 
requirements for new equipment. These requirements were relayed 
by you to the Offices of Communications and Technical Services which See, cll 
in turn either purchased equipment or negotiated with manufacturers ; im 
to develop equipment which met your requirements. You state that Rae ah 
you were never a contracting officer and presumably had no direct | 
involvement in the selection and purchase of the equipment. 


4. It is also understood that during your assignment to Division 
D you were involved in laboratory and simulated operational testing of 
technical collection equipment. Once again, you were not involved in ae 
contract negotiations or discussions with respect to procurement actions | : 


or contractual changes. According to your supervisor in Division D, ee 
ss you were never in a position to accept or reject pe 
{ 


25X1A 


equipment or to negotiate or monitor contracts. [sf also 
stated that your knowledge of Agency requirements in the field of 
technical collection equipment would not give a; a competitive edge 


over other manufacturers. H 
5. After a thorough review of the facts, the undersigned is of Koo | 
the opinion that the above- quoted portions of Section 207 are not ap- | | 


plicable in your case. Therefore, there appears to be no legal a | 


e : s 
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25X1A ve 
objection to your selling technical collection equipment to the = i 
Agency as a representative of [[ _]. You should not, of course, , | 
permit your status as a former employee to influence the Agency ea ey 
to purchase such items. ; ta 4 ae 


6. The conclusions reached in this case should not be 
used as precedent in any other because cases concerning con- 
flicts of interest are decided on the facts peculiar to each. — 


25X1A 


Office of Géfieral Counsel : . Eel 
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OGC 74-0304 


19 February 1974 


MEMORANDUM FOR: Chief, SB/SA 


SUBJECT : Crediting Employment at U.S. Army Office 
for Creditable Service Purposes in the 
25X1A CIA Retirement and Disability System-- 


25X1A 25X1A 


l MsCLs—~—~sCO#W requested thee opinion off this Office as. 
to whether the employment of [—_____ dat the U.S. Army Office 
in Munich, Germany, during the period 1946 to 1950 qualifies as 
creditable service under the CIA Retirement and Disability System 
(CIARDS). For the reasons discussed below, it is our opinion that 
the period from January 1948 to March 1950 may be credited, but the 
service prior to 1948 may not be creas a er 

2. Documents furnished byl —_ | disclose that from 

October 1946 to December 1947 Mr. [—____ was employed by Head- 

quarters 2d Constabulary Brigade, APO 407-A, U.S. Army, Office 

of the S-2 as a Special Investigator. Beginning in December 1947, 
25X1A [______————sédwas' employed by Headquarters, Munich Military Post, 

S-2 Section, APO 407-A, U.S. Army, as Chief Investigator and Super- 

visor of non-American Investigators. In February 1950, [ 

was hired by the Agency. 
25X1A 
3. It is our understanding that [ssid is a participant in 
the Agency's retirement system (CIARDS). With respect to CIARDS, 


you will note that; states: 


e 


25X1A 
Insofar as practicable, pertinent rulings of the 

Civil Service Commission under the Civil Service 

Retirement Act will be used as a guide to determi- 


E2 IMPDET 
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nations regarding the creditability of any military f 
service and of civilian service performed prior to ty 


designation as a participant. Ma 
I discussed how the Civil Service Commission (CSC) rules on matters ky 
such as the instant case with Mary Chinchaeck (code 101-24636) of the - 
Bureau of Retirernent, CSC. She noted that one requirement of the [ 


three-part test of Federal employment (5 U.S.C. 2105) is an appoint- 
ment to the Civil Service. She stated, however, that there are really | 
no standards established in the Bureau that can be used in a case such 
as this one. The Bureau considers each case individually and requests 
25x1A the employing department or agency to make the determination as to | 
whether Federal employment did in fact exist. Therefore, as Mr. 
[was not an employee of the Agency during the time in question, 
the Agency should look to his former employer's determination to 
determine what, if any, portion of the time qualifies as creditable 


service. o5X1A 


4. In April 1969, through CSC, the Agency requested the 
National Personnel Records Center (NPRC) in St. Louis, Missouri, 


to search their files for any records regarding SCSC—C*dS em lo - 
ment. They replied that: : 


_ 
(& 


Info record of employment with the U.S. Govern- 
ment was found. It appears the employment was 
through an ‘indirect hire'. ‘Indirect hire! employ- 
ment resulted from a labor service agreement 
between the U.S. and certain foreign countries. 
Under this agreement, local nationals were re- 
cruited, hired and paid by the host government 
and placed in U.S. civilian positions. The U.S. 
in turn reimbursed the host government for the 
salaries paid such employees. It is our under- 
standing that persons employed under the indirect 
25X1A hire system are in fact, employees of the host 


government and not the U.S. We receive no 
records pertaining to this type of employment. 25X1A 


In May 1969 a search was made of Army records in Munich regarding i 


eS i personnel office had no record off | 


ae 


Syd Gree ff 
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except to note that he "'...was initially hired by Army as a CIC In- 
vestigator....'' We also learned during that inquiry that all wage 
and salary cards previously held in Munich for the period of employ - 
ment in question have been destroyed. 


5. Discussions with the Office of the Deputy Chief of Staff for 
Personnel, Department of Defense, reveal that their records with 
respect to locally hired non-U.S. citizens are maintained at the loca- 
tion of employment, and not forwarded to the U.S. Further, they 
explain that through 1947 Displaced Persons--which [___] was -- 
working for the U.S. Government in Germany were paid from funds 
chargeable to reparation payments under authority of Letter ETOUSA 
13 June gee ee ee Administration and Pay 
for Civilian Labor in Germany. However, after 1947, such persons 
became contract employees of the Department of the Army. 


6. In support of his claim, has submitted a number 
of copies of letters from supervisors which support his allegation of 
employment by the Army. CSC takes the position that before it can con- 
sider such "secondary evidence", it must be shown that the alleged 
service cannot be verified from official records because of the loss, 
destruction, or incompleteness of such records. Affidavits cannot be 
accepted to controvert established records. As there is an indication 
that the records at the NPRC may be incomplete, and as it appears 
that the records that were previously maintained in Germany have 
been destroyed, it is our opinion that the secondary evidence should 
be examined. 


7. An examination of the secondary evidence shows the following: 


a. Ina document signed by the Municipal Administrator 
Senior Inspector dated 23 January 1947 from the Municipal Council 
of the Land Capital Munich Central Pay Office for Civilian Employees 
of the 3rd Army in the Urban area of Munich tof it is 
stated: 'In accordance with the ordinance of the Bavarian Minister- 
President of 16 July 1945, you will receive on the basis of your em- 
ployment as an employee of the Occupation Forces...from 14 
November, 1946...the following compensation...."'! 


oe Oe ee 
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25X1A b. Ina letter dated 1 December 1947 from Major T.J. 
wt iS as it is stated es ee el 


has worked for this office [S-2]/ during the past 


15 months...." 
25X1A 
c. Ina letter dated 10 January 1949 from Emile G. 
Speeger, DAE, Chief of Section, it is stated that [__ 
[as been employed by the U.S. Forces for a period of 
2/2 years..." 


d. Ina letter dated 1 June 1949 from Major Lewis A. 
Fletcher, U.S. Army, it is stated that L_idjhas been 
an employee of the S-2 Section, Munich Military Post, since 
December 1947." 


8. It is not clear from these documents that the writers have 
distinguished between the technical and legal meaning of employment 
and a rather broad and general meaning of the term. In fact, it appears 
that the distinction was not made as a literal interpretation of these 
documents contradicts the information furnished by the Department 
of Defense. Thus, these documents are little help in establishing 
25X1A whether or not was actually a U.S. Government employee 
or merely an employee of another organization, working ina U.S. 
Government office. While the distinction is obviously a technical one, 
it goes to the heart of the matter in this case. Therefore, lacking 
official records which could resolve this technical distinction, it is 
the opinion of this Office that, while the time beginning in January 1948 
may be credited for retirement purposes based on the information 
supplied by the Department of Defense, time prior to this date may 
not be credited. 

25X1A 


25X1A 9. On19 February 1974 Mr.[_ sand I met with Mr. 

[.___|to explain the above to see if he had other evidence that should 
be considered. He knew of nothing else in his possession that could 
support his claim; however, he asked that he be permitted to search 
for additional evidence. I assured him that we will reconsider the 
1946-1947 period if other evidence regarding this period is produced. 


10. Returned herewith are the documents you furnished relating 


to Mr. aa employment. P5X1A 


25X1A 
Office of General Counsel 
ce: C/CCS age eae | 
D/Pers SEU! id 


be Aye 
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Mien chee, Peak eg 

St ae cb Vie i ae ne inpasn: F Ae ae ; : 4 oe ee i Co Rb 

MEMORANDUM FOR: Chief, “WH Sapneet 

THROUGH: ve : - Director of Personnel a | ~ 25X1A 

SUBJECT: 7 | | | Creditable Service -[ 

REFERENCE: | Your memo dtd 24 Jan 74, same subj 
25X1A _ a an. “Hace DERIK: 


1. At your request, this Office has davreead our opinion 
of 13 March 1963 (OGC 62-1702(a)) which denied Mr. a 
[____—_—_——s—id|claim for creditable service for retirement and leave 
purposes for the period 15 May 1952 to 28 November 1952. ~ 25X1A 
25X1A During that time, was employed byL____——*d; 
(__——], an Agency proprietary, hereinafter referred to as 
er | 25X1A 
‘25X1A 25X1A 25X1A 
>5X1C - 2° When Mr. []____Bvas hired nen © he was 
unwitting of its involvement with the Agency. aaa 


25X1A 
25X1A 
r.L_|wasa bookkeeper and administrative assistant in the 
an office in Po 7 His files indicate that he 
25X1A performed very professionally during the period of his employ- 
ment as an unwitting hire, and he was converted to staff status 
on 28 November 1952. The facts reveal that he was the only 


unwitting employee in the office so that he was hired and super- 
vised mY Agency personnel, . 


J a cee oe ‘ 


DUING fiivbaave be 
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. a beatae ‘ ite os ae 5 im EERE ; 
3. In OGC 74-0304 dated 19 February 1974, OGC'7420206 | 
dated 4 February 1974, and OGC 73-0764 dated 2 May’ 1973, ‘this 


Office discussed certain tests which, if met, would’ Raa 


tS OTs. 


credited toward, retirement. a 
: ite ae { cag Bis tow 4 


Wkg 


- ee These, tests may be summarized as follows? oe 


ay ae 3 


“(a) The proprietary must have been engaged solaty" 
“in eee Busines: 7 


: » GEM rs Se 
(b) The proprietary must not have desclopea any 
. good. will with others, which would constitute™ ‘a ‘market - 
cs able asset if the proprietary were liquidated; ° 
“(e) The sole purpose of the proprietary was ‘to do = 
what the Agency would otherwise do if cover and sequnity 


" were of no concern; 


(a) The proprietary hire performed iacuieully € to 
that of'a Government einproyes: ‘the difference being in 


name only; and, 


(e) The requirement that there must be'an- appoint- 
: ment to the Civil Service -: U.S.C. 2105) is'met.: 


eet ore 


25X1A aa 
5. Re Niging these tests to the facts in the instant case, the 


following conclusions can be reached. was engaged 
solely in Agency business and developed no good will which was 
marketable as an asset. 
[____}vas to do what the Agency could not itself do because of cover 
and security reasons. Therefore, the tests of {a), (b) and (c) set 


forth above are fully met. 


6. The final two tests deal with the activities of the em- 
oloyee rather than of the proprietary and are closely related. A 
file leaves little doubt that he performed 


review of Mr. 
In fact, the evidence 


identically to that of a Government employee. 


25X1A 


ORE 


Cui pe 


rear 


Moreover, the sole purpose of (__—___} 


25X1A 


| 
25X1 i 
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shows that the only reason he was not given staff status imme- 

diately upon being hired was his lack of a security clearance. 
His supervisor at requested processing | ofa | 
25X1A_ security clearance on 19 June 1952, less than’a iménifi after : >. 7 
aa. hired. As soon as the clearance was approved, 
was converted to staff status. Additional evidence “en 
that he was considered an Agency employee during his tour with ©~ - am! if 
is provided ina Semeur record report which Tt 


25X1A_ lists his employment from "! 1952 - September 1953" as > ea ras 
"Administrative Assistant- in'charge of manage- a 


25X1A ment of aL___ office. Taken as a whole, the record leaves little -_ Lee | 
| doubt that the ee of test (d) above has’ been met. . en | fi: 


7. In OGC 74-0304, referred to above, the aaceon of 
appointment to the Civil Service was discussed with the Bureau . - ie 
‘of Retirement, Civil Service Commission (CSC). We were advised . ~ a 
that the Bureau considers each case individually and requests the “t # 
employing department or agency to make the determination as to. 
whether federal employment did in fact exist. On the basis of the:. i tH 
circumstances in this case, as discussed above, it is our opinion 25X1A |! 
that federal employment did exist during the oe 


was employed as a proprietary hire with aes, a2. 25X1A lee 


8. For these reasons, OGC 62- 1702(a) is “modified to per-. ie 25X1A ¥ 


mit creditable service for re ment and leave purposes for the... in @ 
25X1A  pexiod Mr.[-____] served I Is an unwitting em-,. Te 
ployes, that is, 15 May 1952 to 28 November 1952. ~ . ,. -# : 


25X1A_ 2 eee: 


Assistant General Counsel _ 3 i cer a 


cc: D/Personnel . oo i [ 


¢ JGB:ks a es m4 
Distribution: we, tee 2 a 


Orig - Addressee | 
] - RETIREMENTS w/incoming, OGC 74-0156 ue g 


1 - JGB Signer | 
¥- Chrono ie 
p Ki 
3 i 
Cea 4 ; 
Ui a ce j We 


cae i 2 * a ot  eeaheeem | i 
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P 
ni: OGC 74-0301 ~ 
25 February 1974 be ae 
Sed | ? Nea 
MEMORANDUM FOR: Chief, East Asia Support 3. 
SUBJECT : Dependent Benefits -- Divorce Cases 
REFERENCE . : Your memo dtd 12 Feb 74, same subject "4 


1. Your memorandum asks this Office to decide whether in 
certain situations an employee could be entitled to dependent benefits 
and allowances notwithstanding the employee's divorce. It is under- 
stood that both situations you pose may not exist. In effect, you are 
asking this Office for an advisory opinion. This Office finds it unwise 
to render advisory opinions on questions of travel and allowances, 
particularly where, as in this matter, the regulations are relatively 
clear and where this Office has rendered other opinions concerning 
the travel of and allowances for the children of divorced employees. 
An opinion by this Office on the questions you ask could be subject to 
misinterpretation by employees in other factual situations which this 
Office may have no knowledge of or which this Office may never have 
been asked to rule upon. 


2. Consistent with Comptroller General rulings and Govern- 
ment travel law in general, this Office has ruled that the travel costs 
for an employee's children to visit him and to return to their place of 
residence with the other parent may not be paid in those instances in 
which the children are in the custody of and reside with the other parent. 
Agency regulations require that in order to be part of an employee's 

$family an individual must be a dependent and must reside with the em- 
ployee, except in certain circumstances not applicable here. 
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ee 
en ee 


3. It should be noted that Agency regulations concerning the _ - hi 
dependent benefits and allowances in question originate in the Standard- 
ized Regulations (Government Civilians, Foreign Areas) issued by the 
Secretary of State under authority delegated to him by the President. 
The Standardized Regulations provide that the head of an agency may - ia 
grant differential, quarters, cost-of-living, and representational : 
allowances to employees of his agency and that he may grant (under 
certain conditions) special allowances in addition to or in lieu of 
those authorized in the Standardized Regulations.. The grant of 
these allowances is discretionary and not mandatory. Therefore, _ 
ifta decision were made that an individual was attempting to create | 
a subterfuge and thus take unfair advantage of-the Agency, the indi-. . jo 
vidual could be denied the allowances in question. Sucha decision | 


would probably not be made by this Office. . 
25X1A 


Office of General Counsel 


OGC:AEG:cap 


Original - Addressee rit _ : ie | . z 
1 - OGC Subj: TRAVEL Bie ORGS «ea, — 4 
1 - AEG Signer : | ee | 


U-< Chrono aan i 
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OGC 74-0347 


25 February 1974: 


a ee “25X40 
ORL DM&S._ 
aid ee Beta Oe ae : . 
SUBJECT: Claim for Real Estate Expenses Under 
ey eee _. OMB Circular A-56--[— sig 
ILLEGIB.. .., a oe 7 | 
REFERENCES: fot (a) Memo to SSA-DDM&S fr D/Commo dtd 


31 Jul 73, Subj: Reimbursement of Real 
Estate Expenses in Connection w/Domestic 


- 25X1A Eeeuetce<Ms. [si«*dYS:COC -M.- 73-437 


(b) Memo to D/Fin fr DSSA- DDM&S dtd 2 Aug 
73, same subj 
25X1A - 


(c) Memo for Hubert Lacey fr OGC/ 
25X1A [____]st4 15 Aug 73, same subj 


(d) Memo for DSSA-DDM&S fr D/Fin dtd 
22 Aug 73, same subj : 
25X1A 


(e) Memo for DSSA-DDM&S fr OGC/[___ 


SATA [_____] dtd 4 Sep 73, same subj 


(f) Memo for DDM&S fr D/Commo dtd 30 Oct 
73, same subj . 


os (g) Memo for OGC fr DSSA-DDM&S dtd 1 Nov 
73, Subj: Claim Under OMB Circular A-56, 
él Ke 
25X10 - 


Ee _ Citing Comptroller General Opinion B-168818 of 9 February 
1970, ae (f) and (g) request another review of subject claim 
which was originally decided by reference (c) and reinforced by 


POA-O0 /O4YRO00 30009000 1-0 


i Ee eed ee ee od : iB 
1 | 
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reference (e).;. In addition, reference (f) cites.certain additional 
facts which it is believed support the request for another review i 
-and.a. recommendation favorable to Regrettably, . it . 4 
is.the opinion of this Office that references (c) and (e) are correct 
statements of the law applicable to Mr.[7 ____]claimandthat | 5X4 HH | 
neither the cited Comptroller General opinion nor the new ' facts I | | 
anvelidate those statements. ae ee : Me 


| 25X1A itea ; — 25X1A Th 
2. The facts as gleaned from references (a) aud (£) : are ie 
as. follows: Mr. was assigned PCS Headquarters to 
in August 1969 and from that date until May 1970 he rented 
25X1A his house in Virginia. In June 1970 a new lease was signed with . 25X11 


new tenants. Mr.[__] was then returned short of tour PCS. 
to Headquarters the next month, July 1970, and rented 
25X1A another house as quarters for his family. In June 197] [eo a i ae 
told his tenants that they would have to vacate at the end of their 
lease period, 30 June 1971. Prior to that date, however, the tenants 4 i 
had a marital breach with the husband deserting. At some point in ‘ 
time he returned but the family did not finally vacate the house until 25X1A\) ; 
May 1972. Reference (a) states that Mr. L__] repeatedly requested i 
that the family move but that he took no legal steps in that regard 
3 y's mari [he a 
in deference to the family's marital problems. as 
"verbally" and "informally" told of his pending assignment PCS to 
[jin “early May" 1972, the actual transfer being effective qt 
25X1A 3 January 1973. It is stated that because of "the short time period 
involved and because of moving and lease breaking expenses" he did 
not move back into the house he owned, left it vacant and "chose to al 
remain in rented quarters."' However, had he been told that. occu- 
pancy of the house to be sold was a requirement for. reimbursement, ‘ 
"he most certainly would have moved back into his vacant residence." 
The house was eventually sold on 25 January 1973. * 


25X1A 
3. First, on the question of fact--Mr.[7___]being told or 
not told that he had to occupy the house to be sold--we would advise 
as follows. So far as can be determined, there is no legal or equi- 
# table responsibility on a Government agency or its officers to guide 
other officers in the handling of their personal affairs so as to maxi- 
mize travel and related entitlements. Rather, it would seem, the ; 


SSS 


Wwids sre tris & Et il 


responsibility of the Government agency is simply t to take t 
facts as it finds them and measure them against. applicable, Jaws. 
and regulations to determine allowance. entitlements. , Even if, 
the reverse were true, there is nothing in the ‘record. which indi 
cates that any Agency officer who dealt with ees was ete 
25X1A aware he was not occupying the house and in fact, according to , _ 
reference m the question was not even. raised until March. 1973 


when Mr.L_ was filling out Form 3162 and-certifying the _ 

house, to wit: "...and was my residence when first definitely 

informed of my transfer." . 
25X1A 


4. Seesad, on the cited Comptroller Decision fcoaee ot 
attached), we believe that the facts are clearly distinguishable | ms 
and do not apply to[________——+éB case. The Comptroller General . ' 
permitted reimbursement of real estate expenses of a Secret 
Service Agent on the following facts. The Agent contracted on ; 
12 May 1969 to purchase a residence and put down a deposit equal ; | 
to ten percent of the sales price. On 18 July 1969 he was notified el 
that he was being transferred and he "executed the necessary docu-_ 
ments,'' believing that he could get out of the house contract. How- 
ever, when his attorney advised that he was bound to complete the 
contract, he purchased the residence on 15 August 1969 and sold it 
on 20 August 1969 having never lived init. The Comptroller General's 
reasoning was as follows: joe ba ty. a 


Section 4.1d of Circular No. A-56 requires that 
the dwelling at the old official station be the employee's © 
actual residence at the time he was first definitely in- | 
formed that he was to be transferred to a new official | 
station. Ordinarily that requirement would appear to . | 
preclude any reimbursement of selling expenses of a a, t 
house not used as a residence. However, our view is at 
that the regulation was not intended for application ina 
situation such as here. That is, where the employee has 
in good faith entered into a contract for the purchase of 
a residence at his old duty station prior to receiving his 

_ transfer order is unable to cancel the purchase contract 
and is precluded from establishing his residence in the 
house because of atransfer. (Emphasis added. ) 
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MEMORANDUM FOR: Executive Officer, OSA - 


SUBJECT © ' : Government Use of Mito 
_as Official Vehicles: 


1. You requested the opinion of this Office as to the legality. 
of OSA's use of motorbikes currently in your possession'‘to supple- 7 
ment the use of one Government automobile that is currently assigned i 
to OSA. You explained that the use of these vehicles would be partic- i 
ularly advantageous during this time of gasoline shortage.. It is our Wd 
understanding that the two motorbikes involved would be: primarily . . | i 
used during good weather and for a number of purposes; such as (a) rt 
courier travel between your location in Virginia and Headquarters, 
the Pentagon, State Department, etc., and (b) in lieu of some of _ 
OSA employees' use of their privately owned vehicles for.local : 
official travel. _ 2 Sel: _FOIABS 


FOIABS 


FOIAB5 Executive Order 
10597 (1954) established policies and procedures under:which inter - 


agency motor vehicle pools or systems are governed.;..Section 9(2) i " 
of that Order exempts from the provisions of the Order any vehicle. f 
regularly used by an agency in the performance of its.intelligence -.. i, 
duties; however, vehicles used for common administrative purposes I 
not directly connected with intelligence duties are not exempted. ; 
The Order also exempts any motor vehicle, the conspicuous identifi- 
gcation of which as a Government vehicle, would interfere with the ea 
purpose for which it is acquired and used, special purpose vehicles, 14 
and any vehicle that the Administrator, GSA, and the head of the ~ wae 
agency concerned agree not to include in the system. We are not 


E : : ee 
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aware of any circumstances that would qualify the motorbikes you 
propose to use from exemption from the Order. If circumstances.” 
-do develop, however, which require an exemption the matter should. 


be reconsidered at that time. Therefore, it is our opinion that the 


licensing and use of the motorbikes should follow the same,guide- 


‘lines that apply to the Government automobile that you currently use. 


It is our understanding that Government license tags can be-issued. 


_to the subject vehicles-notwithstanding the fact that the title to them 


is held by the Agency. Further, the insurance considerations 
associated with these vehicles would be no different from current 
practice--the Government would be a self-insurer for these vehicles . 
as it is for its automobiles. sae eae aaa: 


25X1A ; a iar 
3.[ assigns the function of providing vehicular 


' support within the Washington, D.C. metropolitan area to the Director 


of Logistics. Logistic regulations regarding Motor Vehicles and 
Official Transportation in the Metropolitan Washington Area are 


found in [~) respectively. Our review of [_] 
[| did not reveal anything that would legally preclude what 


_ you propose. Note, however, that[” _—S——s—sédW requiiress that Agency 


vehicles shall be operated only by individuals licensed in accordance 


. With local legal standards. All jurisdictions within the Washington 


metropolitan area require a special operator's permit for motor- 
cycles. For example, in Virginia, practically all operators, except 
nonresidents licensed under the laws of their home state, must 
obtain a special license to operate a motorcycle. ‘Specifically, 
section 46.1-370.1 of the Code of Virginia states that no person-- 
with the exceptions just mentioned-~shall operate any motorcycle 

in Virginia unless such person has passed a special examination 
(written and road test) pertaining to the ability of such person to 
operate a motorcycle (any motor vehicle of three wheels or less 
which these motorbikes are) with reasonable competence and safety. 
Further, the Code specifies a number of other requirements for the | 
operation of a vehicle of this type such as the use of safety helmets 
and glasses (§ 46.1-172). . 
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4, While there is no specific legal prohibition to the proposed  - ; 
activities, there are obviously serious policy considerations involved. } 
As mentioned above, the Director of Logistics has certain responsi- - eu 
bilities relating to this activity; thus, we are forwarding a ‘copy of this | 

- opinion to him. Further, as the Director of Security has certain 
responsibilities for employee occupational health and safety es i 


oe are forwarding a copy of this opinion tohim. | Hi 
: -- 4 


: - | 25X1A ; 
25X1A..,; et, 25X1A 
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|. JL March 1974 55 oe ee 


MEMORANDUM FOR: SSA/DDM&S 
su BJECT: Shidsuent of POV In Connection With 
ef Domestic PCS Move 


REFERENCE: | Mens for SSA/DDM&S fr Chief, Foreign 
A eas . Resources Division, Subj: Shipment of 

. Scene ds ‘POV -L___) - Foreign 

1 25X1A _° Resources Division, dtd 26 Feb 74 . 


-1. You'have given this Office a copy of referent: 
memorandum and orally asked that you be advised if the re- “” 
guested shipment of POV contained therein is permissible under 
existing authority. The undersigned has researched the appli- 
cable law: and regulations and regrets to advise that shipment of 
a POV in connection with a domestic PCS move such as described 
in referent memorandum would be subject to ieeal Suse oes 


Paget ss 
: vt 


wiZe! As you ‘know, for domestic moves the Agenky asneratiys 
follows the authorities available to other Government agencies 
even though specifically exempt therefrom. In this regard, the. 
Agency. adopted the authorities of OMB Circular :A-56 eee 
Att. 3), which has now been superseded and its authorities collated 
with others into:the "Federal Travel Regulations" (FTR) effective 
1 May 1973. In addition to A-56, the new FTR!'s encompass the 
authorities previously published as OMB A-7, A-48 and Executive 
Order 8557.. Excluded from the application of the FTR's are 
¢ Officers and employees transferred in accordance with the pro- 
visions of the Central Intelligence Agency Act of 1949, as amended."! 
FTR 2-1.2(b)2. Of course, the travel available within the CIA 
Act is solely travel "outside the several states of the United States 
of America, excluding Alaska and Hawaii, but including the District 


25X1A 
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of Columbia, ...." Sec. 4. Thus, for domestic moves, the . 


Agency has followed A-56 and now follows the new aa 


3. At Part 10 of the FTR there is provision for the 
shipment of POV but only to, or between, official duty stations 
outside the conterminous United States (forty-eight states plus 
D.C.). FTR 2-10.2(a). In addition under the definitions section, 
automobiles are specifically excluded from being considered 
as household goods, thus precluding shipment, under that Segara 


4. There are very few references to shipment of POV's, 
and I felt that there must be some decisions on the question you 
present. Accordingly, I called the General Accounting Office 
to inquire about the question in general and my concérn for the - 
absence of decisions in particular. I spoke with a Mr. Roney, 
Index Digest Section, Office of General Counsel, GAO, who 


stated flatly that there is no authority to ship an automobile in 


connection with a domestic PCS move. In addition, the reason 
there are no decisions on the question is because it is so clearly 
settled. He did indicate that since the advent of the’ energy 
shortage, the question had been put to him on a number of occa- 
sions, but the answer is still no. 


6. Accordingly, on the facts presented and the law and 
regulations herein cited, it is the opinion of this Office that the 
Agency may not pay for shipping the POV between domestic posts 
of assignment. 
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MEMORANDUM FOR: Legislative Counsel 


SUBJECT: Inquiry from Senator Proxmire Regarding 
Legal Basis for Covert Action and GAO 
Audit of CIA 


1, On 24 January 1974, Senator Proxmire wrote 
Elmer Staats, Comptroller General, requesting the latter's 
opinion on several matters relating to the Intelligence Com- 
munity in general and CIA specifically. Among other things, 
Senator Proxmire asked the Comptroller General to provide ; i 
an opinion on the legality of the National Sécurity Council | 


engage in covert activities abroad. Senator Ptoxmire also \ 
inquired as to the statutory authority of the GAO to review, . 
audit or otherwise examine the programs and operations of Bie. 
the various intelligence agencies and what success fhe GAO ng 
has met with obtaining antormacion from and about the intert< 

gence Community. 


2. We have drawn together appropriate materials . AK 
from our files and from the archives and have prepared 
memoranda on the legal basis for covert action and the 

history of the audit arrangements between GAO and CIA. Af 
These two memoranda are available in our files for what- 

ever use you may have in response to Senator Proxmire's 


inquiries or otherwise. 


JOHN §. WARNER 
Genetal Gounsel 


YY | 
cc: DD/O | . ip 
~ DD/M&S 25X1A cy q 
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6 February 1974 


MEMORANDUM FOR: General Counsel 
SUBJECT: ae Legal Basis for Covert Action. — if 


REFERENCES: a Noted on Page 3 and attached. n , : — I 


~l. ‘There is no specific statutory authorization for the 
Agency to conduct non-intelligence related covert activities. Nor, 
however, is there any statutory prohibition against the conduct 
of such activities except to the extent, if any, that the prohibitions 
of the Neutrality Acts, 18 U.S.C. Chapter 45, against performance 
of certain acts by persons within the United States might’ be deemed 
applicable to such activities in particular circumstances. FOIAB5 


. 


{ ; é 
3. A Statutory basis for covert‘action is unnecessary, how- 
ever, because there is ample Constitutional authority for such activi- 
ties. The President, with his responsibility for the conduct of foreign 


ae ; ¥ 
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relations,, as Commander in Chief of the Armed Forces (U.S. a | 
Const. art. II, sec. 2), and with-the powers inherent in the Presi- 

dency, has ‘authority to take such executive action as he deems appro- 

priate to protect the national interest which are not barred by the 

Constitution or other valid laws of the land. See New York Times Co. 

v. United States, 403 U.S. 713, 727 (Stewart, J., concurring). The 

inherent powers of the President to maintain effective control of 
international relations do not "depend upon the affirmative grants A 
of the Constitution, " but are "necessary concomitants of nationality." aa 
United States v. Curtiss-Wright Corp., 299 U.S. 304, 318; Burnet 

v. Brooks, 288 U.S. 378. ''The very delicate, plenary and exclusive ~ oF 
power of the President as the sole organ of the federal government i 
in the field of international relations...does not require as a basis i 
for its exercise an act of Congress", although, like all governmental 
powers, it must be exercised in subordination to any applicable pro- yf 
visions of the Constitution. United States v. Curtiss-Wright Corp., | 
supra, at p- 320. ae FOIABS a 


x 


. 5... Congress as a whole knows generally that a portion of a 
the money appropriated for CIA goes for covert activities, although j 
knowledge of specific activities normally is restricted to members 1 UE 
of the subcommittees of the Armed Services and Appropriations i : 
Corgmittees of both houses. It is well established that appropriations : 4 
for administrative acticn of which Congress has been informed amount Ba 
to a ratification of or acquiescence in su¢h action.. Brooks v. Dewar, By 
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313 U.S. 354, 361; Flefning v. Mohawk Co., 331 U.S. lll, 116; 
see also Ivanhoe Irrig. Dist. v. McCracken, 357 U.S. 275, 293-294. 


; 6, Because the requirement for confidentiality in the 
conduct of international affairs (New York Times Co. v. United 
States, supra, at 728) necessarily prevents Congress from making 
detailed appropriations for clandestine activities of the Agency, 
the general knowledge of the Congress, and the specific knowledge eer 
of responsible committee members regarding appropriations for 


CIA are sufficient to amount to’Congressional approval of such 
: FOIABS 
activities. : : 
qe 
(25X1A a" 
= ; L 
Office of General Counsel i ; Ait 
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Atts: References 


_ (a) Memo for DCI fr LRH dtd 15 Jan 62, Subj: Legal. Basis for Cold-_ ‘ea 
War Activities : 

(b) Legal Memorandum Prepared by Oj agisiative Counsel, Depart- 
ment of Justice, dtd 17 Jan 62, Subj: Constitutional and Legal 
Basis for So-Called Covert Activities of the Central Intelligence 
apeney 
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17 January 1962 


Memorandum Re: 
Constitutional and Legal Basis for So-Called 
Covert Activities of the Central Intelligence Agency. 

This memorandum will discuss the constitutional and 
legal authority for the Central Intelligence Agency to ee 
in covert activities directed towards the imposition ofa 
particular line of political thought on a foreign country. 

It is understood that certain cold-war activities of a covert 
nature, such as "black" propaganda, commando-type raids, 
sabotage, and support of guerrilla activities, have been en-~- 
gaged in by CIA almost from its inception, pursuant to an 
express directive of the National Security Council, and that 
the Congress has repeatedly appropriated funds for the support 
of such activities. 

I. Constitutional Powers of the President. 

"As a nation with all the attributes of sovereignty, 
the United States is vested with all the powers of euvereien 
neéessary to maintain an effective control of international 
relations."' Burnet v. Brooks, 288 U.S. 378, 396. These 
powers do not ''depend upon the affirmative grants of the 
Constitution, '' but are "necessary concomitants of nationality." 


United States v. Curtiss-Wright Corp., 299 U.S. 304, 318. 
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"In the preservation of the safety and integrity of the United 
States and the protection of its responsibilities and obligations 
as a sovereignty" the constitutional powers of the President are 
broad. 30 O.A.G. 291, 292. "The very delicate, plenary and 
exclusive power of the President as the sole organ::of the federal 
government in the field of international relations . . . does 
not require as a basis for its exercise an act of Congress", — 
although, like all governmental powers, it must be exercised 
in subordination to any applicable provisions of the Constitution. 
United States v. Curtiss-Wright Corp., supra, at p. 320. His 
duty to take care that the laws be faithfully executed extends 
not merely to express acts of Congress, but to the enforcement 
of "the rights, duties, and obligations growing out of the 
Constitution itself, our international relations, and all of 
the protection implied by the nature of the government under 
the Constitution." in Re Neagle, 135 eS. 1, 64. (1890). 
Examples of the exercise of these broad powers are 
numerous and varied. Their scope may be illustrated by the 
following: The President may take such action as may, in 
his judgment, be appropriate, including the use of force, to 
protect American citizens and eee abroad. Durand v. Hollins, 


Fed. Cas. No. 4186 (C.C.S.D.N. Y. (1860)); In Re Neagle, Supra, 


2 
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135 U.S. at 64; Hamilton v. M'Claughry, 136 Fed. 445, 449-50 
(D. Kansas, 1905); II Hackworth, Digest of International Law, 
327-334; VI Id., 464-5. Notwithstanding the Sages power 
of Congress to declare war, the President may repel armed 
attack and ''meet exes with force." Prize Cases, 2 Black 635, 
668 (1862). He may impose restrictions on the operation of 
domestic radio stations which he deems necessary to seeyeut 
‘unneutral acts which may endanger our relations with foreign 
Soantees: 30 O.A.G. 291. 

Congress' grants of powers to executive agencies in 
areas relating to the conduct of foreign relations and preser- 
vation of the national security from eevee aa threats are 
generally couched in terms which neither limit the powers of 
the President nor restrict his discretion in the choice of the 
agency through which he will exercise these powers. Thus, in 
establishing a Department of State in 1799, Congress directed 
that the Secretary should perform duties relating to "such... 
matters respecting foreign affairs as the President of the 
United States shall assign to the Department", and should 
'tconduct the business of the department in such manner a the 


President shall direct." 1 Stat. 28; R.S. 8 202, 5 U.S.C. 156. 
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More recently, in establishing the National Security Council, 


=> iH a 
inne. 


Congress gave it the function of advising the President "with x Ha 


respect to the integration of domestic, foreign, and military 


; | 
policies relating to the national security." 50 U.S.C. 402 (a). mg 
| ! 10 | 
From the beginning of our history as a nation, it has m= ‘ 
been recognized and accepted that the conduct of foreign affairs ta | 
‘ ‘ie es 
on occasion requires the use of covert activities, which might ji eek 
be of a quasi-military nature. See, €.g-, the acts of July l, | i iW | 


1790, 1 Stat. 128, and Mar 1, 1810, sec. 3, 2 Stat. 609. In 

a message to the House of Representatives declining to furnish 
an account of payments made for contingent expenses of foreign 
intercourse, President Polk reviewed that practice and stated:. . : 


"The experience of every nation on earth has 1 is 
demonstrated that emergencies may arise in which : : 
it becomes absolutely necessary for the public 
safety or the public good to make expenditures 
the very object of which would be defeated by 
publicity." 1/ 


Nemes e 


1/ President Polk continued: 


"Some governments have very large amounts at their 
disposal, and have made vastly greater expenditures 
than the small amounts which have from time to time 
been accounted for on President's certificates. In 
no nation is the application of such sums ever made 
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public. In time of war or impending danger the. 
situation of the country may make it necessary 
to employ individuals for the purpose of obtain- 
ing information or rendering other important 
services who could never be prevailed upon to . 
‘act if they entertained the least apprehension 
that their names or their agency would in any . 
contingency be divulged. So it may often 
become necessary to incur an expenditure 

for an object highly useful to the country; 

for example, the conclusion of a treaty with _ 
a barbarian power whose customs require on 
such occasions the use of presents. But this | 
object might be altogether defeated by the 
intrigues of other powers if our purposes 

were to be made known by the exhibition of 

the original papers and vouchers to the 
accounting officers of the Treasury. It 

would be easy to specify other cases other 
cases (sic) which may occur in the history of a 
great nation, in its intercourse with other 
nations, wherein it might become absolutely 
necessary to incur expenditures for objects 
which could never be accomplished if it were 
suspected in advance that the items of ex- 
penditure and the agencies employed would be 
made public." 4 Richardson, Messages and 
Papers of Presidents, 431, 435 (April 20, 

1846) 


Compare also Stuart, American Diplomatic and Consular 
Practice (1952) p. 196, (commenting on prevailing diplomatic 
practice of all countries), "actual cases of interference in 
the internal affairs of states to which the envoys are 
accredited are very numerous. !! 
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RE ep cxainple of such a Secrer oporation ae atroraed. 
by the Lewis and Clark expedition of 1803. That expedition was 
authorized prior to the Louisiana Purchase by a- statute providing 
" wThat the sum of two thousand five hundred 
dollars be, and the same is hereby appropriated 
for the purpose of extending the external 
commerce of the United States (2 Stat. 206). " 
Congress used this cryptic language at the request of President 
Jefferson because, in the words of a present-day judge, the 


"expedition, military in character, would enter into lands owned 


by a foreign nation with which the United States was at peace 
2/ 


- and... the utmost secrecy had to be observed."' First Trust 


Co. of St. Paul v. Minnesota Historical Soc., 146 F. Supp. 652, 
656 (D.C. Minn. (1956)), aff'd sub. nom. United States v. First 


Trust Co. of St. Paul, 251 F. 2d 686 (C.A. 8). 


2/ In his message to the Congress, President Jefferson 
stated: '* * * The appropriation of $2,500 ' for the 
purpose of extending the external commerce of the 
United States,' while understood and considered by 

the Executive as giving the legislative sanction, would 
cover the undertaking from notice and prevent the 
obstructions which interested individuals might other- 
wise previously prepare in its way." (1 Richardson, 


Message and Papers of the Presidents, 352 at 354. ) 
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Under modern conditions of "cold war", the President can 
properly regard the conduct of covert activities auch as are 
dsdevibed x itis opening of this memorandum as necessary to 
the effective and successful conduct of foreign relations and. 

the protection of the national security. When the United 
States is attacked from without or within, the President may i 
“meet force with force", Prize Cases, supra, In waging a fori | 


wide contest to strengthen the free nations and contain the 1 


- Communist nations, and thereby to preserve the existence of 


the United States, the President should be deemed to have } : 

. Hig 
comparable authority to meet covert activities with covert al 
activities if he deems such action necessary and consistent 


with our national objectives. As Charles Evans Hughes said 


in another context, 'Self-preservation is the first law of 


powers in order to defend and preserve the United States." War 


national life and the constitution itself provides the necessary ‘| 
| 
i 
if 


Powers Under the Constitution, 42 A.B,A. Rep. 232 (1917). Just 


as "the power to wage war is the power to wage war successfully," 


id, 238, so the power of the President to conduct foreign relations F 


should be deemed to be the power to conduct foreign relations ae |i 


successfully, by any means necessary to combat the measures taken | i 


by the Communist bloc, including both open and covert measures, 


~7 
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The aetusize power of Congress to declare war has been held 
not to prevent use by the President of force short of war to | 
. protect American citizens and property abroad, A fortiori, it 
does not prevent his use of force short of war for other | 
cece which he deems necessary to our national survival. 
In either case the eeeuesede and possible grave pate dha tional 
consequences of a particular action may be such as to render 
it desirable for the President to consult with, or obtain 
the approval or ratification of, the Congress if circumstances 
permit such action. But the necessity se obtaining such 


approval does not depend on whether the action is overt or. 


covert. 
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Il. Statutory Authorit ty . : 


There is no specific statutory authorization to any 
Seeucy to conduct covert cold war activities, Nor is there | Ho 
any statutory prohibition, areape to the eitent), if any, that | | 
the prohibitions of the Neutvarity Aste, 18 U.S.C, Chapter 45, . _ - | f 
against performance of certain acts by persons within the. | : 3 a4 AP | 
United States might be deemed applicable to such activities’ 
in particular circumstances. Hence the President is not re- | Ae | 
stricted by act of Congress in authorizing such acts, or in x 
assigning responsibility for them to such agency as he may a 7 i 
designate, . - = | 7 . a it 

Congress has authorized the Central It elligence | 
Agency, "for the er of coordinating ‘the intelligence “<i all | : 
activities of the several government departments and agencies 


in the interest of the national security,'' to perform, inter : , il 


alia, a 
"such other functions and duties related to | 
intelligence affecting the national security 
as the National Security Council may from time — | : 
to time direct." 50 U.S.C. 403(d) 


As previously noted, the National Security Council, which 


* 


$ j 
includes in its membership the President, the Vice President ; 


the Secretary of State and the Secretary of Defense, has over- 


all responsibility for advice to the President respecting all BE 


matters ''relating to the national security." he 
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We understand that in 1947, Secretary of Defense 
Popeeetal asked the Director of Central Intelligence if CIA 
would be able to conduct covert cold-war activities, suchas 
‘plack propaganda, commando-type raids, sabotage, and support 
of guerrilla warfare, CIA advised at that time that it would . : 


conduct such activities if the National Security Council _ Hi 


developed a policy that the United States would engage in | | 


such covert activities and assigned their conduct to CIA, 


and if the Congress appropriated funds to carry them out, 


i 
In the latter part of 1947 the National Security Council | i j 
developed a directive (NSC 10/2) setting forth a program 
of covert cold-war activities and assigned that program to 
the Office of Policy Coordination under the Director of 
Central Intelligence, with policy guidance from the Depart- 
ment of State. The Congress was asked for and did appropriate 


funds to support this program, although, of course, only a 


small number of congressmen in the Appropriations Committees 
knew the aiouht and purpose of the appropriation. The Office 
+ of Policy Coordination was subsequently combined with the 
clandestine intelligence activities in the Office of the . 


Deputy (Plans) of CIA and the cold-war charter was assigned 


-10- 
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to CIA in coordination with the Department of State and Defense 
by NSC Directive 5412. i 
A significant part of the strictly intelligence and 


_counter-intelligence functions of CIA are clandestine in nature. : 
, 


a6 could perhaps be argued that many if not all of the covert i 
activities assigned to CIA by the directives referred to above 
are at least "related" to intelligence affecting the national | 
security within the scope of 50 U.S.C. 403 (d) (5) in the 
sense that their performance may need to be intimately dove- 
‘tailed with clandestine intelligence operations, may involve 
use of the same or similar contacts, operatives and methods, 
and may yield important intelligence re see Alternatively, + 


it would appear that the executive branch, under the direction 


of the President, has been exercising without express statutory 


authorization a function which is within the constitutional 


powers of the President, and that the CIA was the agent 


selected by the President to carry out these functions. i 4 


‘ 3/ The historic relationship between the two types of activity 
is indicated by the fact that the Office of Strategic Services, i} ' 
CIA's predecessor during World War Il, engaged both in iE 
intelligence work, and in assistance to and coordination 
of local resistance activities. See Alsop and Braden, Sub 
Rosa, The 0.S,S. and American Espionage (1946) p. 7. | 
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Congress has continued over the years since 1947 to. 
‘appropriate funds for the conduct of such covert activities, 
We understand that the existence of such covert activities 
has been reported on a number of occasions to the leadership 


of both houses, and to members of the subcommittees of the 


4/ 


Armed Services and Appropriations Committees of both houses. . 
It can be said that Congress as a whole knows that money is 
appropriated to CIA a ieee generally thata portion of 

it goes for clandestine activities, although knowledge of 

specific activities is restricted to the eo gpeciticd 

above and occasional other members of Congress briefed for 
specific purposes. In effect, therefore, CIA has for many 


years had general funds approval from the Congress to carry 


4/ See letter dated May 2, 1957, from Mr. Allen W. Dulles, 
Director, CIA to Senator Hennings, Freedom of Information and 
Secrecy in Government, Hearing before the Subcommittee on 
Constitutional Rights of the Senate Committee of the eteerery? 
85th Cong. , 2d Sess., p. 376 at 377: 


"The Director of the Central Intelligence Agency 
appears regularly before established subcommittees 

of the Armed Services and Appropriation Committees 

of the Senate and of the House, and makes available 

to these subcommittees complete information on 

Agency activities, personnel and expenditures. No 
information has ever been denied to their subcommittees. 


| | “i2e 
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on covert cold-war activities, which the Executive Branch 

has the authority and responsibility to direct. 

. It is well-established that appropriations for 
sdninteteative action of which Congress has been informed 
amount to a ratification of or acquiescence in such action. 
Booka v. Dewar, 313 U.S. 354, 361; Fleming v. Mohawk Co., 
331 U.S. lll, 116; see also Ivanhoe Irrig. Dist. v. McCracken, 
357 U. S. 275, 293-294; Power Reactor Co. v. Electricians, 

367 U.S. 396, 409. Since the eeumnetances effectively prevent 
the Congress from making an express and detailed appropriation 
for the activities of the CIA, the general knowledge of the Congress, 
and specific knowledge of responsible committee members, = 


outlined above, are sufficient to render this principle applicable. 


Prepared by Office of Legislative Counsel, 
Department of Justice 


5/ Compare the cases of veiled, or contingent fund, appro- 
priations referred to in Part I. And note the importance 

placed on the close contact between an agency and "its" 
committees. E. Le» Panama Canal Co. v. Grace Line Inc. , 356 
U.S. 309, 319. 
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Washington 25, 
B-133200 


Honorable Paul J. Kilday, Chairman Ss 
Special Subcommittee, Central Intelligence Agency oe 
Committee on Armed Services 

House of Representatives 


Dear Mr. Chairman: 


On May 15, 1959, Mr. A. T. Samuelson, Director of our Civil 
Accounting and Auditing Division, attended an executive meeting of your 
Subcommittee to discuss our audit responsibilities and activities at 
Central Intelligence Agency. At the conclusion of this meeting, it 
was suggested that recommendations be submitted for the future audit 
activities by the General Accounting Office at this Agency. 


Following the enactment of the Central Intelligence Agency Act © 
of 1949, the then Director of the Agency requested that notwith istanding 


_the very broad and unusual powers granted to the Central Intelligence 


Agency by the Act an audit of expenditures at the site, as previously 
performed by the General Accounting Office, be continued. Accordingly, 
the General Accounting Office has continued to make audits of vouchered 
expenditures, under the same arrangements that were in effect with the 
predecessor Central Intelligence Group. However, in view of the pro- 
visions of section 10 of the Central Intelligence Agency Act, no 
exceptions have been taken to any expenditures. In those cases where 
questionable payments come to our attention, we refer the cases to 


the CIA Comptroller's Office for corrective action. In using the 


term questionable payments, we mean any expenditures which, except 
for section 10 (a) of the Act, would appear to be improper or illegal 
either under law or under the decisions of the Comptroller General. 
In our audit work, we have not made a substantive review of Agency 
policies, nor of its practices and procedures, and we have made no 
audit of expenditures of unvouchered funds. 


| 
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Since the enactment of Central Intelligence legislation, we age -& 
generally broadened the type of audit we make of the activities of most 
Government agencies. Under our comprehensive audit approach, our 
basic purpose is to review and evaluate the manner in which the agency : 
or activity under audit carries out its financial responsibilities, We — 
construe financial responsibilities as including the expenditure of funds ' 
and the utilization of property and personnel in the furtherance only of 
authorized programs or activities in an effective, efficient, and 
economical manner. In carrying out this kind of an audit, we examine 1 
the organization structure and review the established agency policies 
for conformity with legislative intent and applicability to agency activities. ; 
We also examine agency practices and procedures followed in carrying — ( 
out the agency policies and make selective examination of actual 
transactions as a means of appraising the application of agency { 
practices and procedures. Reports on the results of our work are 
submitted to the Congress and to agency management officials. 


We believe that a broader type of audit is appropriate for our 
work at Central Intelligence Agency and is more likely to be productive 
of evaluations of the administrative functions which would be helpful 
to the Congress and the Agency Director. We have accordingly concluded 
that it would be desirable to expand our audit work at Central Intelligence 
Agency more in line with our regular comprehensive audit approach. 


and,.at the outset, the controls and procedures used in processing 
unvouchered expenditures. Also we would propose to make a limited 
examination of the support for unvouchered expenditures in accordance 
with such agreement as to access as can be worked out between CIA and | 
our Office. As indicated by the preceding comments we have heretofore | 
carried out only limited audit work at CIA, and we do not believe such i 
limited work should be continued. ; 


At this time we do not recommend any change in section 10 of the 

Central Intelligence Agency Act. We believe, however, that your Sub- i 
committee could be very helpful in effecting a change in the scope of if 

# our audit work at CIA by advising the Agency of your interest in maa | 
broadening the audit performed by the General Accounting Office. Any 1 
broadening of our audit activities should not include an evaluation of i 
the intelligence activities of the Agency. 


We are prepared to discuss this matter further at your convenience. 


Sincerely yours, tod 
/s/ | ni | 


Comptroller General ea i 
of the United States oor 
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Oo HOUSE OF REPRESENTATIVES 


Y Committee on Armed Services 
Suite 313, House Office Building 


Washington 25, D.C, 
June 18, 1959 


Honorable Allen Dulles 
Central Intelligence Agency 
Washington 25, D. Cc, 


Dear Mr. Dulles: 


On March 2, 1959 and subsequent dates staff meetings 
were held between the CIA Subcommittee and the General Accounting 
Office in order to develop a clearer understanding of the relationship 
between the General Accounting Office and the Central Intelligence j 
“Agency. Upon completion of these staff meetings the CIA Subcormittee  - 
met on May 15 with a senior representative of the General Accounting 


Office for the purpose of pursuing the information developed in the 
staff conferences, 


The Subcommittee fully appreciates the legal exemption of the 
Central Intelligence Agency from audit by the General Accounting Office. 
However, since representatives of GAO have been assigned to the 


Accounting Office. It is this particular point that the Subcommittee 
pursued at its meeting on May 18, 


At the conclusion of its meeting, the Subcommittee informally 
concluded that: 


(1) the degree of audit of vouchered funds performed 
by GAO representatives in the Central Intelligence Agency was 
Considerably less than had been thought; 


ry 
i 


i 

| 

} 

| 
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(2) for the protection of the Agency and the assurance i 
of the Gongress, the audit function should continue; ~ ta 


(3) that more senior representatives of the General 
Accounting Office should be assigned to this function; ana, 


(4) that the Chairman of the Subcommittee should ! 
seek the formal opinion of the Gomiprseies General with 
respect to this matter. 


In keeping with the above, I requested the official 
opinion of the Comptroller General on the relationship of 
his office with the Central Intelligence Agency. Under date 
of May 29, I received a letter from the Comptroller General, 
a self-explanatory copy being hereto attached. You will note . 
that the Comptroller General recommend a broader type of 


audit than is presently accomplished. At the same time he we 
takes cognizance of appropriate restrictions which are inherent | 
in this endeavor. : 


. The question now arises as to the action that will be taken 
with reference to this matter. Imasmuch as the General Accounting 
Office participates in the activities of your Agency by invitation, . | 
it is my opinion that it would be both appropriate and desirable - : 
for you to initiate a conference with the Comptroller General in in 
an effort to clarify the existing situation. The CIA Subcommiitee ip 
stands ready to assist in any manner, but I believe you will concur it 
in my thought that the conference which I have sBEEC tee represents 
the most desirable approach to a solution. 


As soon as you have had an opportunity to consider this 
matter I would appreciate an expression of your reaction. 


L Sincerely, 
¢ | 
/s/ . a 
Paul J. Kilday, Chairman 4 
Enc. Subcommittee on CIA _ : i 


ay e eS 
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The Buesaeek: 3 O JUN 1959 
The White House earn wes og ery 
Mashinstas 25.0 Geof eocte T Aa ee 


Pear Mr, President: .. =. ae 


t hava received a leter dated June 13, 1959, from Hepresenta- 
tive Paul J. Kilday, Ghalrman of the CLA Subcommittee of ths louse 
Axmed Seryicas Committee, concerning the audit of the so-called 
voucher sd funds of this Agency as distinguished from the funds exe _ 
pended for highly classiiied confidential purposed. With this letter 
Mir. Kilday nent maa coromunication to him frem the Comptroller . 
General on the same subject. Ra te ts - 


The Comptroller General notes that since the enactment o£ 
Central Intelligence Agency legislation the General Accouting Citice : 
has generally breadened tha typa of audit made of activities ei most  _ 
Government agencies but that with the Central Intelligences Agency nal 
tt has continued to mas only a voucher audit of vouchered funds and | 
no audit of confidential fads, He, therefore, recommends... a) 
change ia tha scova of our andig work at CLA. « .t by breadening the 
General Accounting Cifice’s audit while recognizing that NAsy broadens 


ing of cur audit acHvitiaa should not includa an evaluation of the intel- © 
ligence activities of the Agency." Air Kilday, speaking for his fub- 


o 


ornmittea in his letter of June 13th, recommends that the Ageacy 
ousider with the Comptroller General "a broader type of audit than 
a presently accomplished.” ne ae 


rt) 


pee 


The history and facts in this matter are ag icllows: Section 
12f>) of the Central Intelligence Agency Act of 1949 provides — 


rs UPha ainns made available to tha Agensy Mev ba 
etpended without resard to the crovisions of law and 
reylations relating to tha expanditurs of Covexzament 
fand3; aad for cbjecta of a contidentizl, extraordinary, 
or emergency naturs, such expeaditures to be accounted 
for solely ca tha cortficate of tha Director and every 
sien cerstifiesta shall be deemada sviiiciant voucher for 
tha amount thossin certizisd.” 


. ET PEAT IA 
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in view of tha closa interrelation of ali of this Ageacy’s activitias, | 
believe it could have been correctly argued that all of the funda of the 
Agency shovid be expemled under tas authority of thia section 66 that 
none of them would be subject to outside audit, Howevar, it has been 
our practice, as you know, to put as much of cur expenditures on the 
“vonchersd” side as ia possible and ah protect Senaitive activities. 
Such expenditures have been subject toa voucher audit by representa-~- 
tives of the General Accounting Citica. AN oghar expenditures have 
Deen subject to the Strictest kind of internal eentrol and auditing ‘by —_ | 
one cwa Audit Staff and Comptrolisr, The proportion as betwaen - 


vouchered and confidential has varied from ysar, to year Dnt on the i 
averags bag been about 45 per cent vouchaved to 55 par cent. AN 
confidential. : 

I would be pleased to continus with these procedures; however, i 7 


if there ja a broadening of the General Accounting Cifice's review inte ay 
a comprehensive audit of the vouckered sida, wo will encounter serious. ; 

problems as such an examination would neeensarily extend into the field 
of intalligence sources and methods unless its scope were limited at ‘ 


onr direction, [cee 


. : ! 
The Central Intelligence Agency is a particularly sensitive arm , ite 
of the executive branch of the Government in the general Held of foreign | f 
relations, and 1 would net wish its usefulness to be impaired in any way ; 
by accopring from a body respensible to the jegialative branch or from q a 
the legislative branch a measure of control or supervision detrimental ih 
to its effectivensss. Accordingly, i felt I should submit these facts to ae 
you. At the came time, I would suggest that I discuss the matter with i rl 
the Comptroller General, Mz. Campbell, as well as xix. Bilday, if you \ itl: 
approve, to determina whether a form of awdit of so-called vouchered © a 
fanaa satiafactory to the General Accounting Ciflce and to Mr. Bilday ' 
and hia Subcommittees can be agreed upen without impairing the powars | 
and authorities with regard to expenditures fot confidential puxsposaa 
which we have found essential to our Opexravonas: 


Hf you agree, I shall proceed to nave such conversaHons andi = 

shall report the results to you without reaching any commitment until 

# Lhave obtained your concurrence, ie 
it 


Sincerely, | 


giants 


Allen W, Dulles | 
er : al 
Lirector . 
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25 July 1959 


The Honorable Paul J. Kilday 
Chairman, Subcommittee on CIA 
Committee on Armed Services 
U. S. House of Representatives 
Washington 25, D. C. 


Dear Mr. Kilday: 


I refer to your letter of 18 June 1959 and to our discussion 
on 30 June 1959 with regard to your desire that I initiate a conference 
with the Comptroller General to consider the possibility of a broader 
type of audit in the Central Intelligence Agency by the General 
Accounting Office. 


This is an interim report to advise you that I have contacted 
Mr. Campbell who designated Mr. A. T. Samuelson to discuss this 
matter with us initially. Colonel L. K. White, my Deputy Director 
for Support, has had a meeting with Mr. Samuelson, and Mr. Campbell 
and Mr. Samuelson have accepted my invitation to a briefing next week 
in order to gain a better understanding of our activities and of the 
problems inherent in the conduct of a comprehensive audit. After 
this briefing and any other subsequent discussions which the Comptroller 
General and I may feel necessary, I shall report further to you on this 
matter. ; 


Sincerely, 


Allen W. Dulles 
Director 


\ 
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3 August 1959 . il 


The Honorable Paul J. Kilday : . | 
Chairman, Subcommittee on CIA: ; , 3 Ik 
Committee on Armed Services . . 
U. S. House of Representatives 
Washington 25, D. Cc, 


Dear Mr. Kilday: 


. With further reference to my letter of 25 July 1959 in 
connection with the relationship between the Central Intelligence ‘...:5 
Agency and the General Accounting Office I should like to report 
that Mr. Campbell, the Comptroller General, accompanied by 
Mr. Keller, his General Counsel, and Mr. Samuelson, Director 
of the Civil Accounting and Auditing Division, GAO, attended a 
briefing of approximately three hours duration in my offices on 
30 July 1959. This briefing included presentations by our most 
senior officials who are responsible to me for the conduct of our 
operations and financial activities. . 


Insofar as was possible within the time available, we gave 
Mr. Campbell a full explanation of the activities of the entire Agency. 
He indicated that the briefing was extremely helpful and that he would 
be in touch with us again soon. . 


I shall keep you advised as to our progress, 


Sincerely, 


Allen W. Dulles 
Director 


A-RDP84-00709 2000300090001-0 


ILLEGIB Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


Next 1 Page(s) In Document Exempt 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


WU dbLig gay 


Pre er) 


ow Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


GPY ae 
COMPTROLLER GENERAL OF TH8 UNITED STATES 


WASHINGTON 25 


p-133200 
May 16, 1961 


& foe * ~ ~ . Oh eee ie -* 
v3 ake 8 : 


Honorable Paul J. Kilday, Chairman 

Special Suocommittee, Central intelligence Agency 
Committea on Armed Services 

House of Representatives" 


Dear Mr, Chairman: 


The General Accounting Office has made a review of selected activities _ 
of the Central Intelligence Agency (CIA) for the purpose of determining whemer. 
the scope of the audit of the General Accounting Office could i be expanded. 
suificiently to make reasonably comprehensive. evaluations of CIA activities that 
would be helpful to the Congress. . Pecks! J; 


This review was made pursuant to the interest indicated by the Special Sub- 
. | committee at an executive hearing in May 1959, Following several meetings 
ae between representatives of the General Accounting Office and CIA, the Director 
of Central Intelligence and the Comptroller General in Cctober 1959 had an exchange 
of correspondence concerning the audit and concerning restrictions on undertaking 


| 


BE | reviews in the area of sensitive security operations, Varicus steps were taken by | 
—_ CIA to place the General Accounting Office in a positicn to make a comprehensive - - 


audit of the overt activities of CIA, It is our view, however, that under existing © a 
security restrictions cn cur audit of CIA activities, we do not have suffictent access 1 
to make comprehensive reviews on a contimiing basis that would be productive of 
evaluations helpful to tha Congress, . ee oe mee a 


We limited our review to selected overt activities as access to the covert 
(confidential) activites of ClA was dentedus, We have had no acces3 whatsoever 
to the Plans Component, and we cennot effectively review and evaluate the activities— 
‘of the Support Component because the contidential and overt activities of this compo- 
nent are integrated to such an extent that we cannot make reasonably compreucnsive: 
= audits, We have bsen glyen sufficient access to make reasonably comprehensive 
rovinys of the overt activities of the Intelligence Comperneat, but such reviews, in 
our cpinica, will not be productive of significant evaluations because we camoat 
foasibly evaluate the extent to which needed overt information is available for 
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collection or deta Paine the heed for the intellizence information selected for 


collation and use in the production of inteliigence reports, About 90 percent 

of the annual expenditures of the InteHigzence Component relates to payroll and 
other contractual payments for personal services rendered in selecting on the 
basis of personal judgment under broad guidelines established by the intelligence 
community the specific information to be collected, collated, and used in the 
production of intelligence reports, ote > eS walie, & 


Based on our review, we belleve that (1) CIA is financing certain Library — 
ef Congress activities which substantially transcend CIA's interest and responsis 
bility for providing a centralized reference service ag a service of commoa con- 
cern to the intelligence community and (2) administrative controls over CIA's 
covert field organization, the U.S, Joint Publications Research Service, should 
be strengthened, In addition, we have questioned the arrangements under which 
Cid is financing certain activities at the Department of State, 


‘Two projects at tha Library of Conzress3, the Monthly index of Rugsian Accessions 
and the East Enropean Accession Index, are being financed throuch the rerating 
budgsts of the Cifice of Central Reference, Thea budget of this office includes ~ 
$685, 000 to finance these projects in fiscal year 1961, The projects produce publi- 
cations which are primarily distributed to public and private research organizations 
and libraries in the United States and many foreimn nations, includiag some in the 

(UOLS.S.R&, and its satellites, ‘These projects, in our opinien, substantially transcend 
CIA's interest and responsibility for providing a central reference facility as a 
service of common concern to the intelligence community, 

We have been advised by CLA that based on a review of the needs of the intelli- 
gence ccmrmunity, it has been determined that the present published form of thesa 
indexes is not essential for intelligence muzposes, but, there are Portions of the 
research work that goes into the preparation of the indexeg that CIA would want to 
continue, and the matter is under active consideration to determine Wat portion 
of the related costs should continue to ba financed by CIA, 


Certain administrative procedures pertinent to CIA's control over the activities 
of its covert field organization, the U.S. Joint Publications Research Service, should 
be strengthened. We have been advised by CIA that changes are to be made which 
will streagthea these controls, 


Two projects at the Dopartment of State, the National Intelligence Survey and 
Diograpnic intelligence, are being financed sy CLA tircugh the cperating budge 
a 


ad 


of the Citice of Castral Reference and the Cfiice of Pasic InteHigence. The budcots 
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of the two offices includa $2, 417, 000 to finance these projects in 1961. Ih 

April 1951, we were advised by CIA that the Department of State and CIA have bee 
considering the possible transfer of these Derartment of State activities ta CIA, 

CIA presently has under consideration other matters raised by us oa these financing 
arrangements, and we will furnish you with a supplementary letter when decision 
has been reached thereon. 


in a9 much as we cannot, in cur cpinion, effectively accomplish any worthwhile 
audit objectives on 4 continuing basis, we plan to discontinue our audit of CIA 
activities, ; a 
We are prepared to discuss these matters with you should you so des sire, 
A copy of this letter is being sent tcday to the Director of Central intelligence, 
Sincerely yours, 
{s/ 


Comptroller General 
of the United States 
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COMPTROLLER GENERAL OF THE UNITED STATES —-- DD/S-61-1640 ia 


WASHINGTON 25 | ot Be 


3133200 SS ; 3 
| May 16, 1961 


Honorable Alien Dulles, Director 
Ceniral intelligence Agency 


Dear Mr, Dulles: 


The General Accounting Office has completed a review of selected overt 
activities of the Central intelligence Agency. Based on this review, we believe 
that under existing security restrictions on the General Accounting Office audit Pi 
of CIA activities, we do not have sufficient access to make comprehensive ' ay 
reviews on a continuing basis that would be productive of evaluations helpful to i te 
the Congress, = 


Our review of selected overt activities in the Intelligency Component dis- 
men certain matters that were brought to the attention of CYA officials, and 
we were advised by them that corrective action on these matters is to be taken, 
or : presently undsx consideration by CiA, 


I wish to acknowledge the cooperaticn of CIA officials in taking various ~ 
steps to place the General Accounting Cifice in a position to make a compre~ 
hensive audit of the overt activities of CIA, 


Transmitted herewith is a covy of a letter sent today to the Chairman, 
Special Subcommittee, Central intelligence Agency, Committee on Armed 
Services, House of Representatives, presenting the results of our review. 


Since ony yours, 


$ 
/s/ 
Comptroller Riaas of 
the United States 
Attachment 
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Dogerable Carl Viason, Chaitin eee, Se A 
Comittes on Armed Geryicss es JUN 21 1962 ° 
Hoasa of Rapraaeatativas . oe OS eee 
é ; oie nee ae 
Paar hr. Chairaas: oa 
By lettar datad Hay 16, 1951, to dessradle Poul J. ridey, 
Chalrsea, dpeeial Subaceanittoe , Canttal Latalligesce ssancy, . : 
Cowaltiow ce Aceed Sarvicas, House of Represeatatives, wa repectad | 
upon osx roview of salected activities of Cuntral Intelligence 
Asaaty (CLA) Zor tha purpose of detarntaing whether the acepe of 
the avdit of tha General Acccuntiang OfZica coald da axpasdaed - 
ouzticieat!y to maka reascmadly coeprsbansive avaluatisus c2 CLA 
activizies. Ia this latter ws stated that aadar the existizg 
| ascarity rsatristicas on cur oadit of CLA autivitias we did ast. 
hava sufficiant accea3 to saka comprehensive rsviows cn a teatiase 
ing Saais that would ba productivs of evalsaticas helpfal to tha 
Coagrass asd that wa plaaaed to disccatimee tha work. 


Your lsttar to us datad May 13, 1541, seeoscnlled chet tha 
esdizt not ba dlacontismed at that aise Gal aecordizagly == havea 
coatimied crm werk at GLA dagpita the avers linlistions piasad 
upon 4s. Our further rsyises, coxfimed wholly to cartiin esiia 
in the Intalliceses Cosscoomt, biva set rawulted ia aay chanse 1 
eux wieowa that uomler cclatiag csenrity reatrietioas on Gor agit 
of CLA activitise wa do set have sufficiemt saczsa to affastimely—_ 
ececmeolish axy worthyvalla audit cdjactives at CLA om a continaiag 
Saais. Ee area gubaitting this lattar so that you mty ccosidex 
2urthar cur yviowa sa this sattar at this tim. - 


f 


Toa ifaitations olaced seem car gidit activltisa at CiA ova 
ceavara. Yollovwing sauresral meatisy; with tbe Siroster, Geatral 
Lataliigescs aggecy, cod semoara of his atal?, wa authanead 
sorraxpertence (a Oetossx 1959 vdiel in casmeca racegnisteld thak sa 
spilt of SLA would Bava 29 be Liaitsd ta sovlows_ eataids © Ss oxmis 
of omsliiva TESEE AT? cperations eat 


(1) Roped {tures sertilis 
; Sastioa 3 o®% Caatral 
&2 éonared od. 


bs Directsr user 
Liivamea Act of 1549, 


| (2) Cartalna activitica ia supper? of marfidextial 
rparations proteated by tha autberity to the 
| avTostor under Seetiog 8. 


ONC Hyver At 
CONFOE AL 
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Ma errasd that to oe estan’ expend{turss wara cart if 
Diractor sa bulng of a confidential, satraordinary, ot 
natura, guch expend{turasa vera not sudjact to axanination by ths 
Canara! Accounting Offfea without the coneurrenca of the Director. 
Tha activities in support of the confidsntial cosrationa asbracad 
practically all of the adalnistrativa cparatioas. Honathelez3, wa 
wer: villing to attaapt to aske an audit at CLA within tha prineclolas 
tated by tha Director in his latter of Cetcbser 15, 1959, t i our 
reply dated Cctober 21, 1959, we stated that in tne avent it appearsd 
after a trial pericd aur reviews wora lfattad to auch an Saha thet 
wa could not ‘effactively and constructively accomplish any worthwhile 
objactivas ws would censidar whather or not the audit should ne 
continuad. 


tod by tha 
cul geacy 


Dur{ngz the easuing 30 acaths wa undertook to uska reviews of 
salected ovart activitiag a3 accasg to tha covert activitias was not 
mada avallable to us. In this connaction, accasa to tha activities 
of tha Support Caspement in which we ccovid ba axpactad to ba acat 
effsactiva in our reviews was sigaificantly Lialted beucauaa covert © 
and ovyart activities of this compoment ara intagrated. We vars not i 
abla to review suffictently financial zanagasant, property managsaauat, 
contracting, procurspant, and ainilar activitias for any effectiva 
aopraisal of the adainiatraticon of thesa activities. Cur eccass for 
a raview of the internal audit progran and rayorta waa vary linlted 
and we had no acceas shatevar to the work of the Inspactor Gasaral; 
therefore, we ware mot able to appraisa the internal review oschinisas 
within tha Agency. Sa have had rathar complata accaaa to tha aetiyltias 
of the Intalliganea Cospenant, but tha nature of thesa activitiea and 
tha lack of ccompluta access to intarnal raviey pregraaa and raporta 
has stonificartly linited cur sffectivanesy ia this araa. 


Ja undertakings to maka reviews at tha Central [atslligenca Agaacy, 
ws rocogalzed that tha mnaturs of tha activitiaa of thia Asency pro- 
gaated problems cn sufficisat breadth of covsrags axl rayisy of detail 
for the purpose of reaching acund conclusions. Ha hava mada ovary 
effort to breadan our review of the activitias of tha Ageacy withia 
the Lialtations which wars placed ca u3, ard we wish to assura yeu 
that cur conclusion that wa could not affactlvaly accmplian any 
worthvalls audit objactivas at CLA on a ccatimaing baala was rasched 
caly aftar ccaaldsring all the factors az ws sav thes. 


neni ce nee 


lyanaaz of a Genaral Acecunting Cf? !lea 
ba nmocassary fer war audit atall 


rh 
audlt of cL actlyities, i Shc aes 3 
have naarly coopistea aeetss to CoA setivittes. Sevever, wa SalLoye Lt 
to Sa ggastbia to parfora raascnadly comprahansiys raytews of Cis 
activyltiag 12 ws wera paraittnad ccsplata asecaa3 to tha adatatatracive 
activities, such aa Zinanctal, procurameat, property, and peracnaal 
eos. bs ea 
rN Vi i) ' ite ie \ 1] 
Aol My Wodiig he ve 4 ee OD as 
Jali ee or) 
WA, AS lL .i4 dtd "A 
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semapewant aad feéa-mal tavlew activities tbat ara parferma”d ia 
apport of both sanattiva amd noyzangitiva spwrattlors of CLA, 
se a SR 


a sprractata your Lataraat ia oar werk at CiA and the 
oxpraasicon of your views on tha discoatisaaca of our work thera 
ds imvited. We are propered to diacuas theya rattara further git 
Io. 


Hinearaly yours, 


fn, £2. 


Cosptrollar Gaseral 
of tha United States 


TK ees 
gee: 
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DRAFT 
CGG:LRH:jeb 
ll July 1962 


COPY OF DRAFT; COPY OF FINAL LETTER NOT 
RECEIVED 


Honorable Joseph Campbell 
The Comptroller General 
of the United States 
Washington 25, D. C. 


Dear Mr. Campbell: 


| 
t 
t 
| 
I have read your letter concerning the restrictions on 


: aed | 
| performance of an audit of the Central Intelligence Agency and “f 
g am 
: your opinion that as a result of these restrictions you could not : 
z sag 
j effectively accomplish any worthwhile audit objectives at the : : 
; Central Intelligence Agency. : 


As you know, the restrictions yon met with in the Central 
Intelligence Agency are necessary, I believe, for the proper 
protection of its intelligence activities and should Be maintained, 
Also, Mr. McCone has informed us that among the reorganizational 
& steps he has carried out is a major strengthening of the comptroller 

and internal audit functions in the Agency. Consequently, I believe 
you have met the objectives of my letter of May 13, 1961, which 


recommended that you continue your work at that time, and since 


lars agreeable that yon withdraw from further audit activities in 


- Se dalanay a —~ 


t? 
Ha 
. 

Q 


entral Inteiligence Agency. 


Sincerely, - 


Carl Vinson 
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COMPTROLLER GENERAL 
OF THE UNITED STATES 
WASHINGTON 


JUL 26 1962 


Dear Nc. Chairman: 


Your letter dated July 18, 1952, on further 
audit activities by the General Accounting Cifice 
eat Central Intelligence Agency is acknowledged. 


withdraw from Further audit activities at this 
Aganey is appreciated and we will proceed to com~ 
plete the work that is in process at a relatively 
early date. 


' 

\ 

t 

Your acceptance of our conclusion that we | 


Sincerely, 


Joseph Caspbehh 


Comptroller Gane 
of the United States 


Honorable Carl Vinson “ 

Chairman, Committee on ' 
Armed Sexvices 

House of Represantativas 


¢ = - 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 ] 


OGC 74-0477 


19 March 1974 


NOTE FOR THE FILE : 


SUBJECT: Jury Duty in Prince George's County i 


1. Ina recent meeting with Judge Roscoe Parker, Jury one : 
Judge of the Circuit Court of Prince George's County, Maryland, 
I was advised that he has no objection to a covert employee of the 
Agency serving on a jury in Prince George's County. il 


2. J explained the problems we had in other local juris- ‘4 | 
dictions in this regard, but Judge Parker,,who is quite knowledge- | 
able of the Agency's statutory responsibilities, said he could not 
recall any problems with jury service by CIA covert employees in ne 
his fifteen years on the bench. 


3. To assist us, however, the following procedure was | 
agreed upon. When a covert employee is summoned for jury AY 
service in Prince George's County, he is to contact Judge Parker - Wh | 
on the morning of the first day of jury duty and identify himself eat | 
as an Agency employee at which time Judge Parker will brief him 
on how to respond to certain questions which might be asked during tb 
voir dire examination. | 


25X1A b 


Assistant General Counsel 


JGB:ks 
Distribution: 
Original - JURY DUTY 
¥- IJGB Signer 
1 - Chrono 


c — o 
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OGC 74-0545 


25 March 1974 


MEMORANDUM FOR THE RECORD 


SUBJECT : Claimby[ 
REFERENCE : Memo to JSW fr JED dtd 4 Feb 74, re: Creditable 


Service for Retirement Purposes-T7 sd 


25X1A 


1. In accordance with the referent memorandum, on 15 February 1974 
I discussed the subject claim with Mr. Thomas A. Tinsley (101-24581), the 
Director, Bureau of Retirement, Insurance and Occupational Health, CSC. 
(Mr. Tinsley was appointed Director upon the retirement of Mr. Andrew 
Ruddock and has been appropriately cleared.) I explained to Mr. Tinsley 


25X1A that Mr. Ruddock had discussed the matter witht=—————Jin 1970 and had 251A 


instructed Mr. [__Hletail his case in writing and return it personally 
25X1A to Mr. Ruddock or process it through the Agency. (In following these in- 


structions, Mr a not only detailed his retirement claim but also added 
two additional claims.) 
25X1A 


2. I reviewed the Agency's position regarding proprietary employees 


with Mr. Tinsley, discussing in detail those same aspects that were discussed 
with members of CSC's Board of Appeals in the 
25K A = dated 29 January 1969). Ialso stated that our review of Mr. credit- 
able service claim revealed that Mr. added nothing new to the matter he | 
presented to us in 1970. As we did not find such service creditable then, there 
seems to be no basis to change that decision now. Mr. Tinsley briefly reviewed 
the claim and then stated that he saw no basis in the letter to find the service 
creditable. Accordingly, I suggested that, as Mr ([Ljis currently within 
e Civil Service Retirement System, it would be appropriate for CSC to inform 
25X1A directly of their determination. I sent a copy of the claim (OGC 74- 
0313, dated 15 February 1974) to Mr. Tinsley who will correspond with Mr. 


directly. 
acpi 25X1A 


3. On 22 February 1974_____} called this Office inquiring as to the 
status of his claim. I explained that, although he had lodged a single claim, 
in reality, it was three separate claims and each part must be processed 


SECREI 


An proved or Fealaaca 7) 3/0 2f* Fel PMA 4-00) OM ODD SO009000) 1-0) 


_— SORES = = 
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independent of the others. I mentioned that CSC was currently considering’ 
the first part of his claim, that they would correspond with him directly and ai 
that we had not made as much progress on the other two parts. I assured al 
Mr.[_____]that as soon as I had something concrete to report on these two | i 
parts that I would be in touch with him. en. 


ee 4, On 25 February 19741 met with Mr. Clyde Carter, Air Amerj 
review (==! claim with him. Mr. Carter informed me that url] 
25X1A had visited the Air America offices prior to the submission of his claim. 
Mr.[_] left the impression with Mr. Carter that he intended to methodically 
pursue his claim, exploring all administrative remedies in order to obtain 
25XK1A satisfaction; however, if these remedies fail he will likely pursue the matter 
in court. Further, [___—sdjdttold Mr. Carter that he has yet to retain counsel. 
25X1A I explained the results of my meeting at CSC to Mr. Carter and discussed the 
precedent for a disability claim such as that Mr. [Cts lodging. It was Mr. 
Carter's recollection that no employee of Air America has been covered by the 
Federal Employees' Compensation Act, but some have been covered by the 
Defense Base Act. I explained to Mr. Carter that it was my view that the third 
25X1A part of Mr.[___]claim--the payment for loss of his pilot's license--would be 
a matter properly resolved between Mr. [_jand Air America. Accordingly, 
I will suggest to Mr hat he make that claim directly with Air America, 


5. On 25 February 19741 met with Messrs. Herbert A. Doyle and his 
deputy, Albert Klien of the Employment Standards Administration (ESA), 
Department of Labor. Both of these individuals hold appropriate Agency 
clearances. Within ESA Mr. Doyle holds two positions, Director, Office of 
Federal Employees' Compensation and Acting Director, Office of Workmen's ee 
Compensation Programs. As aresult, Mr. Doyle has the responsibility for aa ni 
the administration of the provisions of both the Federal Employees! Compen- , ti 
sation Act (FECA) and the Defense Base Act (DBA). I explained Mr. 
claim, stating that the disability part seemed appropriately within the 
jurisdiction of ESA. It was Mr. Doyle's recollection that Air America employees 
had been processed under the FECA in the past, but his files on this subject ae. 
were not immediately available. Mr. Doyle explained that in processing an 


re: 


4 
nse 


FECA claim, his office made the following determinations: : " 
,  « 
a. Whether the claim was timely made--there is an absolute five- ei ‘sg 

year statutory limitation (5 U.S.C. 8122) from the date the claimant knew or . q 
would be reasonably expected to know that his disability was a result of the iE 
employment. a 
: | 

Hs 

a: | 

i 

cy ia 

SECRE| i 
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b. Whether the individual qualifies as an employee under the 
Act as defined by 5 U.S.C. 8101. 


c. Whether the disability occurred during the performance 
of the employee's duty. 


d. Whether there is a causal relationship between the disability 
and the employment. 


The first determination must be affirmative before ESA will even consider the 
next. If, for example, the claim was not timely made, ESA will not consider the 
question of Federal employment. We discussed at some length the timeliness 
aspect of the claim. It appears that there is not enough information in the claim 
to make a determination in that 5 U.S.C. 8122(b) states: 


In a case of latent disability, the time for filing claim 
does not begin to run until the employee has a compensable 
disability and is aware, or by the exercise of reasonable 
diligence should have been aware, of the causal relation~ 
ship of the compensable disability to his employment. In 
such a case, the time for giving notice of injury begins 
to run when the employee is aware, or by the exercise 
of reasonable diligence should have been aware, that his 
condition is causally related to his employment, whether 
or not there is a compensable disability. 


The type of disability--polio--that [suffered has been classified 
as a latent disability by ESA. In order to obtain additional data regarding 
the date of the employee's knowledge of causal relationship, ESA has the 


employee and the employing agency complete their forms CA-1l and 2 and 
CA-4, 


6. On 28 February 1974, Mr. Doyle called to explain that it was his 


opinion that(__———sé' claim would not be covered under the FECA. He 
wanted to research whether the DBA had application. 


7. On 18 March 1974 I again discussed the applicability of the DBA with 
Mr. Doyle. He explained that Section 913a of Title 33, which is incorporated 
ijto the DBA, was amended in 1972 (P.L. 92-576) to state in part that: 


The time for filing a claim shall not begin to run until 
the employee or beneficiary is aware, or by the exercise 
of reasonable diligence should be aware, of the relation- 
ship between the injury or death and the employment. 


25X1A 


25X1A 


25X18f Mr [7 |claim (OGC 74-0480, dated 19 March 1974) to Mr. Doyle, who, 


25X1A 


25X1A 


25X1A 
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SCUNLA ieee 
25X1A 
| 


claim does not specifically state when he had knowledge of the 
relationship between his disability and his employment. We also discussed 
Section 930(f) of Title 33 which states in part that where the employer has 
been given notice or has knowledge of an injury or death and fails to file ait | 
a report in accordance with Section 930(a), Section 913 does not begin to 
run until such report is filed. It is my understanding that no report has 
been filed by [[____} employer; however, Mr. Doyle explained that aE 
there is no evidence here that the employer was given notice or had knowl- 25X11 Ail | 
edge of the relationship between Mr. [D—_] disability and his employment. Coad 
Therefore, in Mr. Doyle's opinion Section 930(£) would not toll the running eee: 
of the Section 913 statutory period. ene | 


8. Mr. Doyle and I agreed that while there are a number of methods oe " i 
to process this claim, the most direct would be that in which I would submit ae te 
Mr.["_} claim to Mr. Doyle for his consideration of all applicable law : i 
that he has the responsibility for administrating. Thus, I senta copy 
| H 
| 
} 


H 
in accordance with our discussions as outlined above, will have to inquire i 
of Mr. as to when Mr. [first became aware of the relationship | 
between his disability and his employment in order to determine whether 25xX1A 
Mr.[_]|can qualify under the DBA. i 
25X1A : | 
9. Accordingly, I ::o0tified [_—_—sipn 25 March 1974 that his disability i 
claim is being processed by the Department of Labor and that he should toe 
expect them to contact him directly. As to the third part of his claim--the a 
loss of license--I informed Mr. [_|that he should lodge such a claim 25X4 } | 
directly with his former employer. I will confirm this in a letter to Mr. en 
[J I outlined this same information to Mr. Carter. Further, I passed - 
this information to the Deputy Director of Security. | eee 


25X1A 


Assistant General Counsel \ 
cc: DD/Personnel 


aa | 
DD/Security eA 
DDM&s 


SECRET 


PERE ie 
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OGC 74-0472 


26 March 1974 


MEMORANDUM FOR: Mr. Warner 


SUBJECT: Restrictions on Use of Telephone Recording 
Devices 


1. A Federal Communications Commission (FCC) 
regulation (47 C.F.R. 64.501) prohibits a telephone company 
from using any recording device to monitor telephone conversa- 
tions unless the parties to the conversation are given proper 
notice that the conversation is being recorded. Such notice is 
required to be given by the use of an automatic tone warning 
device--the so-called "beep tone''--which is repeated at regular 
intervals during the course of the conversation. It is also 
mandatory that no recording device shall be used unless it can be . 
physically connected tc and disconnected from the telephone line 
or switched on and off. 


2. To comply with the above regulation, telephone com- 
panies have inserted a similar limitation in their tariff schedules, 
which are filed with the Federal Communications Commission in 
accordance with 47 U.S.C.A. 203. 


3. It seems clear that the burden of meeting the "beep 
tone''! requirement is on the telephone companies rather than on 
the users, which creates a rather difficult enforcement problem 
for this reason. If the ''beep tone" requirement is violated, a 
telephone company can be fined up to $500 for each day of the 
violation. 47 U.S.C.A. 502. However, the telephone company's 
gnly recourse against the subscriber who violates the “beep tone" 
requirement is to remove the telephone. In practice, the likeli- 
hood that a telephone company will take such action against 
subscribers is very slight. As it was pointed out in OGC 74-0428 
dated 8 March 1974, telephone companies are too concerned with 
First Amendment and monopoly problems since the subscriber has 
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no alternative to their service. Thus, a subscriber who 

records a conversation without the "beep tone" runs very 
little risk. It remains, nonetheless, a violation of the tariff hj 
schedules filed by telephone companies with the FCC to mia 
record a telephone conversation without the use of the ''beep . | 

tone." 


_ 4, Another means of recording telephone conversations | 
is the so-called induction method where a tape recorder is 
attached to an induction coil placed against a previously installed BS ' 
telephone. This method also violates the FCC regulation unless eet 
a ''beep tone" is used. 


5. In any event, it has been held that no interception : : 
occurs when one party to a telephone conversation simply ‘i, 
records it for his own use. Parkhurst v. Kling, 249 F. Supp. eG 
315 (D.C. Pa., 1965). Thus, there is no violation of 47 U.S.C.A. oe | 
605 which prohibits the interception and publication of telephone ee o, ik 
and radio communications without the consent of the parties to Baie, h | 
the conversation. Likewise, there is no violation of the pro- : 3 
scription against the wiretapping contained in the Omnibus Crime . aren 
Act of 1968 (18 U.S.C.A. 2511, et seq.), since no "interception" | 
takes place when one party to a conversation records it for his ; 
ownuse. Smith v. Cincinnati Post and Times Star, 353 F. Supp. 
1126 (S.D. Ohio, 1972), afftd, 475 F.2d 740 (1973). 


6. With regard to the use of a microphone or an amplifier ae 
to monitor conversations, it also has been held that no interception ii 
occurs when a person places a microphone or a radio transmitter | 
in such a position as to record a telephone conversation, since | a 
such listening in in no manner interferes with the transmission of if | 
the conversation over the telephone wires. Irvine v. California, : 
347 U.S. 128 (1954), Silverman v. United States, 365 U.S. 505 
(1961), United States v. Borgese, 235 F. Supp. 286 {1964). More- 
over, it is certain that a telephone company cannot be held 
*-esponsible for recordings by these devices since the telephone 
system is not used. When one looks to the essential purpose of 
the FCC regulation, however, which is to protect the privacy of — fe 
telephone communications, attempts to make distinctions between \ 
mechanical devices attached to telephones and mechanical devices 
not attached to telephones is meaningless, if the end result is the | 


same. | 
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25X1 


8. I discussed the above procedure with Mr. Hilbert 
Schlossberg of the General Counsel's Office at FCG, who 
advised me that police departments, fire departments, and the ! 
like, also record conversations involving threats, safety and | 
related topics. These organizations usually have an agreement 
with the local telephone company permitting recordation of the | 
conversations without the "beep tone" or any other notice. If 
the Agency wants to be absolutely safe in this area, we can | 
attempt to reach a similar agreement with C&P. Whether we | 
decide to do so, however, is a matter of policy. 


t 
25X1A | 7 oan 


Assistant General Counsel 


Att 
IGB:ks oy 
Distribution: XS : 
Original - COMMUNICATIONS (OGG 74-0428 filed in Equipment & | | 
1 - JGB Signer Supplies) ie 
: A - Chrono i a 
1 - DDM&S t 
1 ‘ 


t 
- D/Security 
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. 10 April 1974 
. 7 | ' 
MEMORANDUM FOR: Chief, Administrative Staff/OJCS 5X1 A\ ce i 
ae Se 
25X1A 


1 [a GS-12°computer programmer wl 
in OJCS, has requested approval to engage in certain outside activities. rakid 


Specifically, he wishes to teach courses in computer science at the rag: 
Bureau of Labor Statistics on 20 April and 10 May 1974. The work F ah 


25X1A for the Bureau will be done under a contract between the Bureau and mes, an 
afirm called{——s—sidSCMr«w [is the president of ‘i 
this company. The agreement between the Bureau and[ id 25x 
provides for the presentation of the courses in return for cael: 
25X1A @ fixed dollar amount. The courses will be taught by Mr. [—_] 25X14; 


outside of his normal duty hours with the Agency. 
25X1A ki 
2. The undersigned is of the opinion that Mr. [| activities, | “Bs 
described above, are not in violation of the Dual Compensation Act of 1964. la i FB | 
The prohibition against receiving dual compensation is set forth at 5 | 
U.S.C. A. 5533{a) as follows: 


...an individual is not entitled to receive 
basic pay from more than one position for 
more than an aggregate of 40 hours of work 
in one calendar week (Sunday through 
Saturday). 


A "position"! is defined as being a civilian office or position (including 
a temporary, part-time, or intermittent position) in the executive branch © 
of the United States Government. 5 U.S.C.A. 5531(2). Congress has, ry 
however, excepted certain types of pay from the broad limitations set Hh : 
forth in sections 5533(a) and 5531(2). One of these exceptions is "pay oA 

cénsisting of fees paid on other than a time basis.'"' 5 U.S.C.A. 5533(d)(2) 
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. 25X1A | 
“a 3. Solong’as Mr[____Jis compensated on a basis other { 
than time, such as ona ''per job" or "per course" basis, he will i 


not violate the Dual Compensation Act. 
25X1A 4. The undersigned is also of the opinion that based upon 
the above facts, Mr a | is not in violation of the law applicable 
to conflicts of interest found in Title 18 of the United States Code a 
‘and in Executive Order 11222. Therefore, there is no legal objection i 
to his forming a company which offers computer programming and i ; 
instruction to the general public and to his serving as president of 
the company. He should not, of course, either use any special 
knowledge gained through his Agency employment for his own benefit | 
or use his position and duties with the Agency to solicit business. 
He should not in his outside employment engage in any work which 
might result in a conflict, or an apparent conflict, between his | 
private interests and his official government duties and responsi- 
bilities. If Mr[[_]has any specific questions concerning a | 
particular contract, etc., his questions should be referred to this 


Office. 


25X1A 


5. The conclusions reached in this case “should not be used 
as precedent in any other because cases concerning dual compensation 
ana conflicts of interest are decided on the facts peculiar to each. YE 


25X1A | = mo 


Office of General Counsel © 
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OGC 74-0676 
ll April 1974 


MEMORANDUM FOR: Director, Central Reference Service 


SUBJECT: Agency Use of Copyrighted Pictorial 
Material 

REFERENCE: : Your memorandum, same subj, dtd 
7 Nov 73 a, ¥ 


1. Referenced memorandum requests both a legal opinion 
and practical guidance from this Office on the Agency's use of 
copyrighted pictorial materials. In addition, Mr... J 

Dod has orally requested certain 
additional and specific guidance on the use of still photographs. 
This memorandum is in response to both requests, 


2. Per your request at paragraph 4 of referent memo- 
randum, I have met with and been briefed by representatives of 
your office concerning their procedures and activities which 
might be violations of copyright. First, in the area of still 
photographs, I was advised that you procure these either by 
extracting them from unclassified i i 


ing 


photographs which are extracted from unclassified 
publications are usually filed with an appropriate control marking-- 
"Official Use Only," "Government Use Only, ' or "Note Copyright 
grestrictions on Use.'! The use to which you put such photographs 
is usually in publications designed for consumption within the 
Agency or the intelligence community. For the most part these 
are classified publications or carry at the very least, one of the 
control markings. On occasion, though, you have been asked to 
permit the use of such photographs in unclassified publications (an 
example being provided with referent memorandum}. In the 


c = oN 
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example-~-an unclassified, unmarked biographic report on i" 
25X1A 7c eee ere is a photograph of him taken 
from 10 November 1969. While the report cites 
fhe source of the photograph, you advise no rights were 
2h! ned for its use. 


4. In the area of procurement, retention and use of tele- , a 
vision video materials, I was advised as follows: Normally, 
your people tape three news programs and the Today. Show each 
day. In addition, they may from time to time at the request of 
an interested office, video tape programs of special interest | 
on certain domestic issues such as riots, Watergate, etc. This 
activity is almost always done on request, an example being a ‘eae A 
recent CBS program entitled ''Mysterious Alert." With respect | bia | 
to retention of these video tape materials, I was advised that they URL ij 
are not transferred to television film and are retained by CRS Hi a. 
only so long as there is an operational need. The guidelines tare Linea | | 
set out in your memorandum to the ADD/I of 14 December 1973 
(Attachment A) would, on balance, seem to be very good and for 
purposes of this opinion, the guidelines are incorporated by 
reference herein. 


# 


5 : . : ra) ra 
5. A third area of concern to your officers is the in- Pole il 
creasing number of requests you receive to reproduce video 


west 
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: . i 
tape cassettes and reel-to-reel video tape programs which have | 
been purchased frofn commercial distributors. The cassettes 
seem to be primarily training materials or courses provided ; 

via the television medium and the requests generally come 

from OTR. If you were to honor the request, the net effect. would 

be that the Agency would purchase only one copy and then make as 
many duplicates as are needed. In this rega ia 


STATSPE@y 
to 


men and to Chief, Development and Technical Services Group, } qi 
OTR, dated 30 November 1973 (Attachment C), seem particularly f . 
appropriate. Therein, in pertinent part he states: Fae 


I cannot authorize reproduction of the commercially 
produced video training course described in reference 
for reasons of copyright. Your memo does not indi- 
cate Hewlitt Packard approval to reproduce the tapes 
in-house, so I must assume that we would be doing it | 
against their reproduction restrictions and existing see | Ea 
copyright laws. (Attachment B) | 


and, 


I do not believe that the Agency should reproduce 
video cassette programs purchased from commercial | 
distributors. We should pay the vendor for each and HL 
every cassette purchased and not enter into*multiple 


Mme — 


copy reproduction to Satisfy internal requirements. a 
(Attachment C) 


6.. In general, every unauthorized use of copyrighted 
material, — including use with source acknowledgment, © i 


AAT W286 Ae 1: "Any person entitled thereto, upon complying 
with the provisions of this title, shall have the exclusive right: (a) to 
print, publish, copy, and vend the copyrighted work; ...." ; 

2/Henry Holt and Co., Inc. » to Use of Felderman v. Liggett and fe! 

#Myers Tobacco Co., 23 F. Supp. 302, 304 (1938). "'The fact that the bt 
defendant acknowledged the source from which this matter was taken does { | 
not excuse the infringement. While the acknowledgment indicates that it iy 
did not intend unfair competition it does not relieve the defendant from. ik 
legal liability for the infringement." And, Toksvig v. Bruce Publishing 
Company et al., 181 F. 2d 664, 666 (1950): "Nor does the fact that defen- 


dants acknowledged the source from which the passages were taken excuse 
infringement, '' | 

{ 

j 
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is an infringement for which the law provides remedies. — 
These range from civil actions for injunctive relief and/or 
money damages ='to criminal sanctions. > Photographs and 
television programs copyrighted within the United States or a 
foreign country which is a signatory to the Universal Copyright 
Convention are entitled to the protection afforded by U.S. law.2 


7. On the Government use of copyright material, "It is 
general Government policy that copyrighted matter will not 
knowingly be incorporated in publications prepared by or for the 
Government except with the written consent of the copyright 
owner." !/ The procedural remedy available to a copyright owner 
claiming an infringement of statutory copyright by or on behalf 
of the United States is, however, controlled by statute. The action 
must be brought within three years of the alleged infringement, it 


3/ Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99. 
"A copyright confers the exclusive right to copy the copyrighted 
work and right not to have others copy it." 


4/17 U.S.C.A. 101: "If any person shall infringe the copy- 
right in any work protected under the copyright laws of the United 
States such person shall be liable: (a) to an injunction restraining such 
infringement; (b) to pay the copyright proprietor such damages as the 
copyright proprietor may have suffered due to ‘the infringement as well 
as the profits which the infringer shall have made from such infringe- 
ment, ...." 


5/17.U.S.C.A. 104: "Any person who willfully and for profit 
shall infringe any copyright secured by this title, or who shall knowingly 
and willfully aid or abet such infringement, shall be deemed guilty of 
a misdemeanor, ...."' 


6/ Am. Jur. 2d, Copyright and Literary Property, 876. "The 
Universal Copyright Convention was ratified by the United States Senate 
in 1954 and came into force for the United States on September 16, 1955, 

Basically this convention provides that each member nation shall 
grant within its own borders the same treatment to foreign authors as it 
accérds to its own citizens," 


7/ 41 CFR 5-54, 202 


Ra Ya, 


vat a 


thm 4 


Approved For Release 2003/05/27_: CIA-RDP84-00709R000300090001-0 


must be brought in the United States Court of Claims and, prior 

to the commencement of such action, the head of the agency 
concerned has the sfatutory authority to settle the claim with the 
copyright owner and pay the compromised damages out of available 
appropriations. 8/ 


8. In discussions with representatives of your office, the 
case of The Williams & Wilkins Company v. The United States was 
raised. 9/ This case, a copyright suit under 28 U.S.G.A. 1498(b) 
is on point, particularly insofar as its lengthy discussion of the 
doctrine of ''fair use'' is concerned. However, it is our Opinion that 
the case is so narrow in its application and its fact distinguishable, - 
on at least one important point, that it does not significantly 
ameliorate the activities of your office vis-a-vis the law. The case 
arose because the National Library of Medicine (NLM), under the 
National Institute of Health (NIH) and the Library of NIH engaged in 
photocopying articles from medical and pharmaceutical journals 
which were published by plaintiff, The Williams & Wilkins Company 
of Baltimore. Defendant libraries were fairly select in their 


8/ 28 U.S.C.A. 1498(b): "Hereafter, whenever the copyright in 
any work protected under the copyright laws of the United States shall 
be infringed by the United States, by a corporation owned or controlled 
by the United States, or by a contractor, subcontractor, or any person, - 
firm, or corporation acting for the Government and with the authorization 
or consent of the Government, the exclusive remedy of the owner of such 
copyright shall be by action against the United States in the Court of 
Claims for the recovery of his reasonable and entire compensation as 
damages for such infringement, including the minimum statutory damages 
as set forth in section 101(b) of title 17, United States Code: And provided 
further, That before such action against the United States has been in- 
stituted the appropriate corporation owned or controlled by the United 
States or the head of the appropriate department or agency of the Govern- 
ment, as the case may be, is authorized to enter into an agreement with 
the copyright owner in full settlement and compromise for the damages 
accruing to him by reason of such infringement and to settle the claim 
administratively out of available appropriations. 

Except as otherwise provided by law, no recovery shall be had 
for any infringement of a copyright covered by this subsection committed 
more than three years prior to the filing of the complaint or counterclaim 
for infringement in the action, ...." 

9/ U.S. Court of Claims, No. 73-68; Decided 27 November 1973. 


iy 
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response to requests for copies of articles and they had 
established guidelines on copying. Nevertheless, the libraries 
did copy articles and make them available--NIH to its personnel 
only, NLM to a widér audience including non-Government re- 
questers. The court took judicial notice of the fact that both 
institutions are nonprofit in character and exist only to further 
the public health. In looking to the doctrine of "fair use, '' the 
court found that both libraries were rather restrictive in 
answering requests for photocopies of materials, particularly 
whole journals, lengthy articles or multiple copies of same, 

and that there was no evidence that plaintiff's business had been 
harmed in any monetary way. The court also examined the intent 
of Congress in establishing the NLM. Both the legislation es-. a 
tablishing the NLM and the "Congressional declaration of purpose" 
makes it clear that Congress expected the library to make available 
photocopies of its holdings in the furtherance of its mission--"to 


assist in the advancement of medical and related sciences, and to aid 
the dissemination and exchange of scientific and other information 
important to the progress of medicine and to the public health. "10 / 1/ 


10/42 U.S.C.A. 275 


Ni/ 42 U.S.C.A. 276 vii 


(a) The Surgeon General, through the Library and subject to 
the provisions of subsection (c) of this section, shall--(1) acquire and pre- 


serve books, periodicals, prints, films, recordings, and other library 
materials pertinent to medicine; (2) organize the materials specified in i 
clause (1) of this subsection by appropriate cataloging, indexing, and bib- 
liographical listing; (3) publish and make available the catalogs, indexing 
and bibliographies referred to in clause (2) of this subsection; (4) make 
available, through loans, photographic or other copying procedures or 


otherwise, such materials in the Library as he deems appropriate; 

(5) provide reference and research assistance; and (6) engage in such 
other activities in furtherance of the purposes of this part as he deems 
appropriate and the Library's sources permit. 


ale 


oa) “— 


(c) The Secretary is authorized, after obtaining the advice and 
recommendations of the Board (established under section 277 of this title), 


to prescribe rules under which the Library will provide copies of its 
péblications or materials, or will make available its facilities for research 
or its bibliographic reference, or other services, to public and private rl 


agencies and organizations, institutions, and individuals. Such rules may 


provide for making available such publications, materials, facilities, or 
services (1) without charge as a public service, or (2) upon a loan, ex- 
change or charge basis, or (3) in appropriate circumstances, under con- 


tract arrangements made with a public or other nonprofit agency, organiza- 


tion or institution. (Emphasis added.) ‘ht 
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It is at this point that the case becomes distinguishable from 
the one presented by you. The Agency does not have an express u 
statutory authority to photocopy. The court held that the Me 
practices of the libraries had, up to that time, been "fair" and i 
that there had been no infringement of plaintiff's copyright. ih 
However, it felt compelled to explain its opinion by reemphasizing 
"four interrelated aspects" of the holding. First, the use was ate 
found to be "fair'' on the basis of all the factors and elements of HE 
the. case, none of which was controlling. Second, the holding of ' 
"fair use" was. restricted to the type and context of use by NIH ts 
and NLM as shown by the record; no other case, set of facts or i 
Similar situations were passed upon. Third, the record failed | 
to show a significant detriment to plaintiff but did demonstrate i 
injury to medical and scientific research if the photocopying were | 


found to be an infringement. Fourth, the court expressed its strong _ 
belief that the judicial doctrine of ''fair use" is amorphous and open- 

ended and that there is a real requirement for Congress to act to i 
further delineate the doctrine in the photocopying area. a 


9. In my discussions with representatives of your office, a 
we also discussed the effect of classifying pictorial materials as 

a safeguard to possible claims of copyright infringement. It is 
important to emphasize the fact that classifying pictorial 
materials does not relieve an infringement, protects nothing i, 
and may, in actuality, be a detriment. Were the Agency to i 
classify photographs which had been extracted from unclassified 
periodicals, it might be shown the classificatién was simply for i 
the purpose of concealing a probable infringement and that con- | 
cealment could be construed as ''fraudulent.'' This would have i 
the effect of tolling the three year statute of limitations, that is, 
extending the period for bringing an action until three years 
after plaintiff discovered the infringement. 12/ In addition, in i 
view of the requirements of Executive Order 11652, effective i 

1 June 1972, it would appear that classifying such material is 
improper. 


12/ Holmberg v. Armbrecht, 327 U.S, 392, 90 L. ed. i 
743 (1946); Baxter v. Curtis Industries, Inc., 201 F. Supp. 101 iB 


ee yh at 
(1962); and Prather v. Neva Paperbacks, Inc., 446 F. 2d 338 (1971). et E 
ea. 
Cane 
| 
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‘ 10. It is the opinion of this Office that the activities of your 
office, as describedwherein, except in those instances where you 
have purchased the right to use copyrighted pictorial materials, 
are probably violations of statutory copyright. Whether your 
unauthorized use of such materials can be considered "fair use" 
we just do not know. As in The Williams & Wilkins Company case, 
the final decision on any particular use depends on all of the facts. 
Accordingly, the first question asked in paragraph 3(a) of referent 
memorandum is answered in the negative. The second question | 
asked in that same paragraph is answered as follows: We know 
of no "better way to use the photos that would preclude any 
possible claim that CIA was violating copyright laws." Notwith- 
standing, on the facts and the laws, we believe that within the 
context of your procurements and uses and restrictive procedures 
you impose, the risks to the Agency are minimal and that you may 
continue your activities with probable impunity. Should a 
question of impropriety arise, the Agency would attempt to 
negotiate a settlement with the complaining party per the pro- 
visions of 28 U.S.C.A. 1498 (b). This Office would, however, 
‘admonish you to continue adherence to your strict policies, as 
described in the three memoranda mentioned herein, particularly - 
in turning away requests to reproduce expensive, commercially 
produced video tape cassettes because, as I advised previously 
representatives of your office, suits for copyright infringement 
almost always involve large sums of money. 


“Se — er 

ll. With respect to the two questions asked in paragraph 
3 (b) of referent memorandum, we would advise as follows: 
Recordings of U.S. television materials should not be classified 
while available for analyst review, and as noted in paragraph 9, 
Super, to classify them would appear to be improper. Rather, 


it should be sufficient to control these as "Official Use Only." 


25X1A 
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3. All allowances inuring to a Government employee are FOIAB5 
established by laws enacted by Congress. These and the regula- 
tions promulgated thereunder are the basic authorities from 
which all allowances flow. 


FOIAB5 


4. In providing for the travel and transfers of its 
employees within the continental United States, the only 
authority available is OMB Circular A-56, now superseded by 
the Federal Travel Regulations (F TR's) issued by the General 
Accounting Office (1 May 1973). Both within OMB Circular 
A-56, Section 4.1, and modified by the Agency | a 
Attachment 3, Section 4. 1, is the requirement that for real 
estate expenses to be reimbursable, a "permanent change of 
station... must be. . . authorized or approved and the 
old and new official stations located within the 50 States, the 

- District of Columbia, the territories and possessions of the - 
United States, the Commoawealth of Puerto Rico, or the Canal 
Zone, ... Inthe FTR's at Chapter 2, Part 6 -- "Allowance 
for Expenses Incurred In Connection With Residence Trans- 
actions"! -~ the same condition precedent is present. In 
addition, at Section 4.ld of A-56 and Part 6 of the FTR's is 
the occupancy requirement: "The dwelling for which reimburse- 
ment of selling expenses is claimed. . ." must have been 
", . .the employee's residence at the time he was first 
definitely informed by competent authority of his transfer to 
the new official station." 


5. On the question of whether the Agency has authority 
to waive these conditions preceder: 59 that vr | might 
G reimbursed). it ‘ 


would teimbursement ba proner, 


transfer employees bot! witkiz 
oulside the United Srates a 
of ronal estate expenses +n 
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OGC 74-0697 
24 April 1974 


MEMORANDUM FOR: Chief, Support Element Services Staff, DDO 


1. You have requested the opinion of this office as to 
whether a retroactive adjustment of approximately 200 hours 
can be made with respect to subject's sick leave benefits. 


2. Subject's contract of employment dated 6 December 
1957, was amended on 5 June 1962 to provide for special travel 
from his overseas post to the United States and return for a & 
thirty calendar day vacation with pay. The travel was to i 
commence on or about 21 September 1962. The contract was ; 
also amended to provide subject with sick leave benefits as ( 
follows: . , | : 


(b) Effective the date of your return to your permanent ; ve 
post of assignment following your vacation in the United : 
States, subparagraph (b) of paragraph six (6) entitled il 
"Benefits" is deleted and in lieu thereof is substituted | 
the following: 


"(b) You will be entitled to sick, annual and home 
leave (including travel expenses incident thereto) 
equal to and subject to the samerules and regulations [! 
applicable to Government appointed employees. Het 
Annual leave may only be taken at times and places 
approved in advance by appropriate Government | 
representatives. !! iN 


4 3. Fer various administrative reasons, subject did not 
return to the United 
States until approximately 22 June 1964 and ac that time he began 
earning government leave benefits. 


take his vacation as scheduled and did not 
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4. It is clear that if subject had taken his vacation as’ 
scheduled on 21 September 1962, he would have started earning 
leave benefits on approximately 31 October 1962 in accordance 
with the terms of the amendment to his contract. It would 
seem to be a strange circumstance to deny an individual 
benefits he otherwise is entitled to merely because he delayed 
his vacation, especially when the reasons for the delay were © 
beyond his control. The clear intent of the amendment to the 
contract was to provide leave benefits, effective on or about 
31 October 1962. In these circumstances, it is our opinion _ 
that a retroactive adjustment of his sick leave benefits is in 
order. ee - 


BSX1A 


Assistant General Counsel 
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OGC 74-0710 
24 April 1974 


MEMORANDUM FOR: DD/M&S 


SUBJECT: Comparison of Overtime Requirements 
Under CIA Regulations, Title 5 and 
The Fair Labor Standards Act | 


REFERENCES: a) Civil Service Gommission Memo to : 
; D/Pers, dtd, 19 Apr 74, subj, Proposed 
Interim Instructions to Implement 
the Fair Labor Standards Act 


b) Memo fr C/PMCD to D/Pers, dtd, 
19 Apr 74, subj, Fair Labor Standards. 
Act Amendments of 1974 


1.. This is in response to your request of 22 April for a 
breakout of the requirement to pay for overtime work under 
current CIA regulations, Title 5 of the U. S. Code, and the 
Fair Labor Standards Act, as amended. 


2. As you know, on 8 April the President signed 
P.L. 93-259, the Fair Labor Standards Act Amendment of 1974. 
The amendment of Section 3(e) of the Act, the "coverage"' section, 
to include for the first time "any individual employed by the 
Government of the United States -- in any executive agency (as 
defined in Section 105 . . .}'! of Title 5 of the U. S. Code, 
causes the Act to be applicable to most Government agencies 
including CIA. In addition, the Civil Service Commission has 
éthe statutory responsibility of administering the Act within 
most Government agencies, including CIA. Per Reference A: 
The FLSA, as amended by P.L. 93-259, does 
not repeal, ameiud, or otherwise modify any 
’ existing federal pay laws. Ruther, the FLSA 
establishes a minimum standard to which 


covered eimployecs are entitled. To the extem 
that the FLSA would provide a greater pay 
mo mA 
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benefit to an employee (e.g., a higher overtime eA 
rate) than the benefit payable under other — 1 Fa ic 
existing pay rules, the employee is entitled 
to the FLSA benefit. If other existing pay 
rules provide a higher benefit, of course, the 
employee continues to receive that benefit. 
No Federal employee's pay or pay related LAE 
benefits (overtime, Sunday pay, etc.,) will 
be reduced to conform to the FLSA minimum 

standards. 


3. The following are general statements on the require- 
ments for overtime compensation, or compensatory time off in el TT 
lieu thereof under CIA regulations, Title 5 of the U. S. Code, ; 

| 
| 


and the FLSA. Certain exceptions, not applicable to the great 
majority of Agency and other federal employees, have been yt 
omitted. 


A.: What Hours of Work are Considered Overtime Hours? | 


25X1A i. CIA: 'Compensable overtime is that work performed by lk 
an employee in excess of the normal basic workweek which has AGH 

been authorized by a designated senior official as compensable." 
Co) "The basic 40-hour workweek consists of five con- 4 
secutive duty days, normally Monday through Friday." : 

25X1A [______|. ''The basic nonovertime workday does not exceed | i} 
i 


eight hours. [TT] 25xtA nM 


ii. Title 5: "Hours of work officially ordered or approved a | 
in excess of 40 hours in an administrative workweek, or... in 


excess of 8 hours ina day, performed by an employee are overtime 
work..." 5U,S.C,A. 5542(a). . Ae | 


i 
iii. FLSA: Generally, ". . . no employer shall employ a ll 
any of his employees... for a workweek longer than forty 
hours, unless such employee receives compensation for his a 
employment in excess of the hours specified at a rate not less 


than one and one-half times the regular rate at which he is 
employed. Sec 7(c), Under the FLSA overtime is compensable 
if the employer suffers or permits it to be worked. "In other 
words, for nonexempt employees overtime need not be 


‘officially ordered or approved' as is presently required. 


oo ns i ere) 
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Under the concept, any work performed by a nonexempt employee 
for the benefit of the agency, whether requested or not, is 

working time if the employer knows of or has reason to believe 

it is being performed. Thus a nonexempt employee who commences 
work prior to the scheduled shift, or continues to work during 

meal periods or at the end of the shift, even though the work was 
not requested, is entitled to compensation for overtime work." 

(In this regard see paragraph 7c, Ref. A.) 


B. Rate of Overtime Compensation. 


25X1A 
CIA: "The overtime pay rate is one and one-half times 
the hourly rate of basic salary but will not exceed one and 


~half times the minimum scheduled rate for GS-10." 
eel Thus, no overtime hourly rate may be greater 
an On ~half times the first step of a GS-10. 


ii. Title 5: Essentially the same provisions as followed . 
by CIA. 5U.S.C.A. 5542(a)1. 


iii. FLSA: '. . . a rate not less than one and one-half 
times the regular rate at which he. . . (the employee)... is 
employed.'' Sec. 7(a). Note that "regular rate" includes the 
scheduled or basic rate, night differential, and Sunday premium 
pay. (See paragraph 9c, Ref. A.) 


C. Compensatory Time. . 


i. CIA: a) Employees, GS-ll and below, may, at their 
request, receive compensatory time off in lieu of payment for 
directed overtime; b) Employees, GS-12 through GS-14, may also 

25X1A receive compensatory time off if they request it, but only to 
-the extent the hours are otherwise compensable as overtime; 


c) Also, employees, GS-15 or above, may 
receive compensatory time only to the extent the hours are 


cqmpensable as overtime. [= -- #4 


(meta ey ee RET a: genni 


ii. Title 5: "The head of an agency may -- 25K1A 
(1) on request of an employee, grant. . . compensatory 
‘time off. . . instead of payment for an equal amount of time 


spent in irregular or occasional overtime work; and 


a Bie 
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(2) provide that an employee whose rate of basic pay 
is in excess of the maximum rate of basic pay for a GS-10 shall 


be granted compensatory time off... instead of being paid 
for that work."' 5 U.S.C. A, 5543, In other words, for those 
employees who make more than the maximum basic GS-10, 
the head of an agency may direct that they only receive 
compensatory time. 


iii. FLSA: No comparable provision. "The FLSA requires 
that a non- exempt employee be compensated for hours in excess 
of 40 hours a week at a rate not less than one and one-half times 
his regular rate. This means that compensatory time off for 
overtime work is not appropriate for a non-exempt employee. A 
non-exempt employee must be paid for overtime work." 
Subparagraph 9d, Ref. A. 


D,. Exemptions From Overtime. 


i. CIA: a) Employees GS-ll and below, may receive over- 
time for all hours of directed overtime except, that in any pay 
period, an employee's aggregate compensation (basic salary, 
overtime, holiday pay, annual premium pay, night differential, 
or compensatory time off in lieu of overtime) may not exceed 
the maximum scheduled rate for a GS-15; b) GS-12 thru GS-14 
employees may NOT be compensated for the hours of directed 
overtime between 40 and 48 either by overtime pay or compen- 
satory time, UNLESS the directed hours are: "on a position 
which requires substantial amounts of overtime work on a con- 
tinuing basis and the productivity is predominately measurable 
in units of production or hours of duty performed; on any day 
during a work period of seven or more consecutive days;" or, 

"on a job the duties of which are substantially unrelated to the 
primary assignment." The same aggregate compensation 
limitation applies with respect to exceeding the maximum 
scheduled rate for a GS-15; c) GS-15 employees may not receive si 
overtime or compensatory time in lieu thereof, except in the 
cage of a "production" oriented position or unless the second 


job concept mentioned above applies. In addition, the aggregate 
compensation Limitation applies, [| 


ii, Title 5: ''An employce may be paid premium pay..." iy 
(overtime, annual premium pay, Sunday and holiday pay) '. . . only Ho 
to the extent that payment does not cause his aggregate rate of 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0. 
7 4 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


pay for any pay period to exceed the maximum rate for a GS-15." 
5,8, Cc A.- 5547. 


ili. FLSA: There are a host of exemptions from both the 
minimum wage and overtime requirements of the Act, but those 
most applicable to the Agency are the so-called executive, 
administrative, and professional exemptions. Sec. 13, At Ref. A, 
Attachment 1, pages 4 and 5, the Commission provides guidance 
for determining the exempt or nonexempt status of employees 
within the three categories. Department of Labor regulations 
which define and delimit the three terms are provided for your 
comparison as Attachment l hereto. 


4. The identification of employees as "exempt or non- 
exempt" and the determination of payment for overtime under 
the provisions of both the Agency's regulation and the FLSA are 
the chief problems with which we are now concerned. However, 
existing CIA occupational categories of employees follow an 
occupational coding system similar to that of the Civil Service . 
Commission. It is proposed that the Office of Personnel identify 
all employees as "exempt" or "nonexempt'' by following the 
CSC guidelines, within the next few days. Thereafter, we 
will be better able to determine the extent of the problem and 
how Agency regulations can be changed to solve it. In addition, 
it is recommended that the Office of Finance be charged with 
developing a procedure to accomplish the dual computation of 
overtime as required by the Act. By the terms of the Act, the 
Commission is relieved of its administration with respect to 


individuals employed in the Library of Congress, United States FOJAB5 
Postal Service, Postal Rate Commission, and Tennessee Valley 
Authority. 

FOIAB5 
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Chief ae) 
Position Management & Compensation Division mu: 


25X1A 


cc: Office of Finance 
OJCS 
D/Pers 25X1A 
C/CMPD - 
General Counsel, NSA 


Attachments ‘Assistant General Counsel ' | 
q 


GMB:sm : 

Distribution: . Ie 
= 
fr 


Original - Addressee . a 
1 - OGC Subject: PAY i 
1 - GMB Signer 
1 - Chrono ree 
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OGC 74-0767 
6 May 1974 


MEMORANDUM FOR: Deputy Director of Personnel 


SUBJECT : EOD Travelof[— SCS | oe 


REFERENCES : A. Your memo did 5 March 74, same subject 


B. OGC 74-0887 dtd 14 Jan 74, same subject 


25X1A_ 25X1A 


en: 


1. I apologize for the all-too-long a time it has taken me to get 
back to you on the [[__] case. When viewed against our overall case- 
load, Mr.[___] problem is certainly one of our smaller ones. The 
"smaller" cases, however, are often the most difficult to resolve, and 
his case certainly falls into this category. 


2. The Federal Travel Regulations provide that travel and trans- 
portation expenses and applicable allowances are payable in the case ofa 
shortage-category appointee from his place of actual residence at the time 
of appointment to permanent duty at official stations within the United States. 
FTR 2-1.3(c). A new appointee is an individual who is first appointed to 
Government service. FTR 2-].5e(l). The effective date of appointraent is the 
date on which the appointee reports for duty at his first official station. FTR 
2-1.4). The expenses for travel, transportation, and allowances shall not be 
allowed unless and until the new appointee to a shortage-category position 
agrees in writing to remain in Government service for 12 months following 
the effective date of his appointment. FTR 2-1.5a(1)(a) and FTR 212582) Cay. 
Authorized expenses may be paid to the individual concerned even though 
he has not been appointed at the time travel to his first official station is 
performed. FTR 2-1.5f£(2)(b). Mr. Greg Haller of the General Services 
Administration is responsible for in terpreting the Federal Travel Regulations. 
He has explained to me that FTR 2-1.5f(2)(b) permits travel to the first 
official station before appointment, but the travel must be incident to the 
appointment and undertaken at the direction of the prospective employing 


agency. ra, 
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25X1A 
3. The facts in this case are clear. Mr{_|travel from 


California to Michigan was not incident to his appointment except in the 
most vague and indefinite way. We have an Office of Personnel letter to 
him advising him not to begin travel until he has received written author- 
ization to do so, and we have his own statement that he was not depending 
upon final job offers until the end of the summer, either from the Agency 
or other organizations. Thus, I would have a legal objection to interpreting 
his early June move from California to Michigan as being incident to his 
appointment and undertaken at the direction of the Agency. The additional 
factors you mention--when the Office of Personnel could have telephoned 
[sian his wife's maternity condition--are not, I am sorry to say, 
pertinent to the question of his travel entitfemant. 


4. You ask if we may look at Mr [|_| place of residence at the 
time of selection in a more liberal way and find that he was "selected" some 
time before 7 June 1973, subject only to clearances which. came through on 
22 May 1973. The question of "selection for appointment" (paragraph 6, 
OGC 74-0081) is a problem of my own making. I did not accurately quote 
the Federal Travel Regulation which states that: 


»..travel and transportation expenses and 
applicable allowances...are payable in the 
case of...(c) new appointees, as provided 

in 2-1.5 /shortage-category appointees/, from 
their places of actual residence at the time of 
appointment to permanent duty at official 
stations.... FTR 2-1.3(c). 


In relation to the subject of travel expenses for Shortage-category appointees, 
the only time the FTR uses the word "selection" is in connection with limits 
on travel expenses, i.e., : 

° /t/he limit on travel and transportation expenses 
in the individual case is the cost of direct travel 
or transportation as allowable between the indi- 
vidual's place of residence at the time of selection 


4 or assignment and the official station to which 
appointed or assigned;.... FTR 22) 5iC5) 2 
2 
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Y again contacted Mr. Haller to pursue a definition for the word "selection" 
as used above. He obtained an informal opinion from the General Accounting 
Office that "place of residence at the time of selection" means "place of 
actual residence at the time of appointment". It may be of interest to you to 
know that both GSA and GAO do not give the Federal Travel Regulations 

a liberal interpretation. I believe we should take a similar view. In 
summary, I must state a legal objection to construing the regulations and 

the facts in case in such a way as to enable the claim to be 
approved. ; 


25X1A O5X1A 


Office of Genefal Counsel 


é 


cc: D/Fin 
C/OP/SPD/PPB 
DDM&S w/their background 


OGC: AEG: cap 
Original ~- Addressee 
1~ OGC Subj: ALLOWANCES 
1 - AEG Signer 
eX¥< Chrono 
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OGC 74-0832 


10 May 1974 


MEMORANDUM FOR: Chief, EA Personnel ; 
25X1A 
SUBJECT : Family Visitation Travel 


REFERENCE : Telepouch[____]C/EA Div., 


fm COS Vietnam, dtd 8 May 74 


25X1A 
l. [oor your office recently requested our opinion 
concerning the question raised in Referent. Therein, the Chief of Station, 
Vietnam requests clarification on the monetary limitations for family 
visitation travel (FVT). 


FOIABS5 


ul 
74 
i 


OIABS 
In part, P.L. 90-221] authorizes payment of: 
t 
° The travel expenses of officers and employees 
of the Service for up to two round trips each 
year for purposes of family visitation.. -except 
that, with respect to any such officer or employee , 
! 
‘  25X1 


SECRET 
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whose dependents are located abroad, the 
Secretary may authorize such additional trips 
as he deems appropriate not to exceed the 
equivalent cost of two round trips of less than 
first class to the District of Columbia,... 
Provided, That the facilities of the Military 
Airlift Command shall be utilized whenever 
possible for travel authorized.. ./herein/ ‘ 


4. The legislative history of P.L. 90-221 reflects that there was a 
conscientious effort not to provide a specific monetary amount in the 
amendment. The Congress realized that the circumstances in Vietnam 
that gave rise to the amendment may occur in other countries where 
travel to the United States may be more expensive. Changes in plane 
fares also made a dollar figure unrealistic. Therefore, they set a maxi- 
mum allowance as the cost of two round trips in each year at a cost of 
less than first class travel, i.e., economy or tourist fare, between the 
post where the employee is assigned and Washington, D.C. Families 
living abroad may be visited more frequently so long as the maximum 
is not exceeded. The amendment, however, does not guarantee an 
employee all these trips each year for visitation. The availability of 
FVT for an employee is at all times subject to the needs of the Agency. | 
Further, no cash payments accrue to the employee for any trips authorized | "4 
but not made. In order to keep the cost to a minimum the Congress includec : 
a requirement that travel under the authority of the amendment be by 
Military Airlift Command aircraft wherever possible. 


5. The Agency implemented the adoption of the FVT provision of P.L. 


90-22linto[ __—s——C..-_-—C~C™~__—COLdSWWherein at paragraphs 2(a) and (b) 


it is stated in part: 


25X1A (a) Travel expenses may be paid for up to 
two round trips a year by the employee for 
the purpose of visiting his family in the 
United States. 


(b) When the dependents are located outside 
the United States...more than two family 
visitation trips may be permitted a year, but 


reimbursement for such travel may not exceed 
the cost of two round trips by less than first 
class air to the District of Columbia. 
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6. Itis the opinion of this Office that these regulations are consistent 
with the statutory authority on which they are based. Further, while not 
mandatory, they are consistent with the Foreign Affairs Manual. The 
Uniform State/AID/USIA regulations for visitation travel are outlined 
therein at 3 FAM 699. 


7%. Accordingly, it is the opinion of this Office that for the Vietnam i . | 
Station Travel Directive to be consistent with the statutory and regulatory ae } 
authorities they must reflect the following: : 


a. Ifthe employee's family is located in the . E 
United States, he may be granted as many as two (ee * | 
trips a year to visit them. 


b. Ifthe employee's family is located outside 
the United States, he may be granted as many trips 
as the cost for which does not exceed the cost of two 
round trips by less than first class air to the District 
of Columbia, 


25X1A a 


Assistant General Counsel 


OGC: JED: cap 

Original - Addressee 
1 - OGC Subj: TRAVEL 
1 - JED Signer 
1 ~ Chrono 
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RETIREMENT RATIONALE 


l. The production of intelligence bearing on the national 
security for use at the highest levels of policy determination of 
the United States Government is a responsibility of the gravest 
note. The organization bearing this responsibility should be 
staffed with persons of the highest available intellect, integrity, 
professionalism, dedication, perspicacity, and dynamism. The 
Central Intelligence Agency's retirement policy is an essential 
element of its program for ensuring that its staff possesses these 
attributes to the highest degree feasible. 


2. The personnel staffing program of the Agency is based on 
the concept of selective recruitment for career employment and 
managed career development. Selection standards are designed 
to accept only persons with the highest qualifications and potential 
for development. The Agency's development program provides a 
career-long blend of formal training and managed progression 
through appropriate assignments of increasing breadth and respon- 
sibility. 


3. The goal of the Agency's development program is to place re 
the best available employee in every position. Promotion ‘policy 
reinforces career development by advancing those who excel and 
have the capacity for further growth. The Agency's rigorous 
system for evaluating the performance of its employees is designed 
to assure high levels of effectiveness. Those who are unsatisfac- 
tory are separated; those who are marginal or unlikely to find full 
career satisfaction are counseled to resign. 


4. Intelligence activities are characterized by continuous 
changes~--in requirements, methods, techniques, processes, and 
emphases. As these changes occur, the Agency reassigns its 
career staff employees and provides supplementary training as 
required. To the extent that these measures do not meet the needs, 
requisite skills, experience, and special abilities are acquired by 
the employment of new personnel. 
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5. Because there are practical limits to the size of the Agency, 
the requirement for new employees and the operation of the career 
development program cannot be accomplished without attrition. 

Part of this attrition is provided by involuntary separations and 
resignations through the Agency's system for evaluating employee 
performance, Other vacancies are provided by voluntary retire- 
ment and resignation and by death and disability. But together these 
do not create a sufficient number of vacancies. 


6. The Agency's retirement policy is an integral part of its 
program to maintain the high level of performance required by its | 
mission and responsibilities. It also provides the additional attrition 
necessary for career development and the acquisition of new em- 
ployees. This policy, adopted in 1959, generally limits the career 
span of its employees to age 60. 


7. Agency employees, with some exceptions, have all attained 

their career peaks several years before reaching age 60. They have ar 
had a full CIA career and have made their maximum individual con- i 
tribution to their Government. Exceptions specifically contemplated . 
are individuals who possess rare scholarship and talents that would 
be difficult to replace in the normal course of career development * 
and whose retirement would not be in the best interests of the Gov- ee | 
ernment. In some cases retirement at 60 may result in loss of aon 
valuable experience and know-how and only generate a recruitment 
and training requirement. 


8. It is recognized that enforcement of the policy to retire 
employees at age 60 occasionally subordinates the personal desires 
of the individual to the best interests of the Government. This is 

-usually the case when it is necessary for any reason to separate an 
employee. The normal voluniary retirement age for most Federal 
employees is 65, and the compulsory age under the Civil Service 
system is 70. Similar retirement ages for CIA would result in the 
grAdual accumulation of an excessive number of employees of de- 
clining performance, whether due to declining health, motivation, 
or drive or to inability to adapt to change. The effectiveness with 
which the Agency fulfills its extraordinary responsibilities depends 4 
entirely upon the highest possible level of effectiveness in staffing ti 
the Agency. Consequently, extraordinary action toward attaining ‘| 
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and maintaining this goal--such as effecting a retirement policy 
more stringent than that for the Federal service in general--is 
warranted, 


9. Retirement at age 60 may appear less appropriate for those 
Agency employees who are in positions that are not unique to intelli- 
gence activities. In theory, it might be possible to identify all such 
positions and exempt the incumbents thereof from the retirement 
policy. 


10. There are two reasons for not doing so. Attempts to for- 
mulate criteria of differentiation would generate new problems of 
morale and administration. The creation of exempt categories of 
employees would foster odious comparisons. It would thwart the 
implementation of the general retirement policy indefinitely as 
groups and individuals pleaded their individual cases. 


11. The more fundamental reason for not exempting certain 
categories of Agency employees is that the work of the Agency must 
be performed with utmost responsiveness. This requires a general 
state of mind on the part of all employees that timeliness is critical, i 
accuracy is imperative, and absorption with the task at hand takes 
priority over personal distractions. Advancing years inevitably bring 
about a lessening of work vigor and enthusiasm. The larger the pro- 
portion of older employees, the greater the debilitating effects on the 
tenor of the Agency. 


12. In summary, the age 60 retirement policy is a key element 
of the Agency's efforts to attain excellence in its staffing... Without 
the policy the entire personnel program of the Agency would be im- 
paired. The most vigorous and productive individuals, finding 
themselves stymied, will leave the service or will never be per- 
suaded to enter in the first place. By shortening the career span 
of all employees, service in intelligence will continue to be highly 
attractive to outstanding young men and women. In the end, our 
national intelligence objectives will be best served. 
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30 April 1968 


MEMORANDUM FOR: Director of Central Intelligence 


SUBJECT . : Retirement Policy 


1. This memorandum submits recommendations for your 
approval in paragraph 4. 


2. During the past several weeks I have reviewed tie Agency's 


retirement policy with the Deputy Directors, the General Counsel, 


the Inspector General, the Director of Personnel, and the Chairrnan 
of the CIA Retirement Board. 


3. 


Our discussion and conclusions are summarized as follows: 


b. The principal issue of our discussion, and from which 


¢ all others flow, is whether the Agency should have a policy 
requiring retirement earlier than provided by law under the 
Civil Service Retirement Act or the CIA Retirement and Dis- 
ability System for GS-18s and above. After considerable 
discussion, it was the consensus that there should be an early 
retirement policy with a stipulated age at which most employees 
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should leave. At the same time, it was recognized that, 
because the Directorates have different problems, Agency 
policy should be flexible enough to permit liberal exceptions 
when justified. This appears to be particularly true in the 
Intelligence Directorate because of the various types of 
professional employees needed and because these profes- 
sionals often are individuals who have prepared themselves 
through academic study for long-range professional careers 
where an arbitrary retirement age would not be a condition 
of employment. Rationale in support of sucha policy is 
attached at Tab A. 


. 


c. Having reached agreement that the Agency should have - 
an early retirement policy with provision for exceptions to 
meet particular needs or circumstances, we then discussed 
the types of exceptions that could be identified and action 
recommended in advance. General agreement was reached 
on the following: 


(1) There should be no general exception for employees 
who argue that at the time they entered on duty they were 
led to believe (ur now believe) that they had the right to 
work until age 65 or 70, depending on the retirement sys- 
tem in which they participate. 


(2) There is a small group (12) of Agency employees 
wno will not have 12 years of creditable service by their 
scheduled retirement date. We feel that these employees 
as a group, should be permitted to remain on duty until 
they accumulate 12 years of service when they earn the 
right to continue important statutory hospitalization and 


, 


life insurance coverage. 


' 
(3) As originally conceived in 1959, our early retire- - ‘ | 
ment policy expected employees to retire at age 60 with ee 


aN 


30 years of service or at age 62 with at least 5 years of 
service. When the Civil Service Retirement Act was 
amended in 1966 to include a provision for optional re- 
tirement at age 60 with 20 years of service, Agency 

policy was in turn revised. There were some employees 
who prior to the revision of Agency policy had been informed 
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that their scheduled retirement would be at age 62 and 
presumably planned accordingly. With the change, 
their scheduled retirement age was lowered to 60. We 
feel that these employees should be permitted to remain 
on duty until age 62 if they so request. This does not 
include those employees who at age 60 have at least 30 
years of service since this was a requirement under the 
earlier Agency policy. 


(4) An overall exception should be made for the 
group of printers (57) who were induced to transfer 
from the Government Printing Office to the Agency 
with the assurance that they would not lose any benefits. 


(5) There should be no overall exception for lower 
graded clerical employees. Each such case should be 
considered on its own merits. 


(6) There should be no overall exception for employees 
with technical skills in grades GS-7 and below even though 
it might be difficult to recruit replacements and their loss 
would create training problems. Each such case should be 
considered on its own merits. 


(7) No overall exception should be made for employees 
merely because they are writing Agency history. 


4. Itis recommended that: 


a. Agency policy continue to provide that employees gener- 
ally will be required to retire at age 60 or as soon thereafter as 
they are eligible for optional retirement under the law, regard- 
less of whether they are covered by the Civil Service or the CIA 
retirement system. 


z b. Exceptions to the general policy be considered by the 
Director on an individual case basis when requested by the Head 


of Career Service or a Deputy Director. 
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_ ¢. Overall exceptions as indicated in paragrapns 3.c. (2), 
(3), and (4) above be approved. ° 


25X1A 


| 


L. K. White 
Executive Director-Comptroller 


Attachment 
Rationale i 

CONCUR: 25X1A 38 
25X1A & 
Deputy Director Deputy Director oi 
25X1A_ for Support 25X1A for Plans waa 
f | : 
a 
it 
eputy Director Deputy Uirector B 

25X1A for Intelligence Jay prience and Technology 


General Counse Inspector General 


The recommendations contained in paragraph 4 are approved. 


25X1A 


3 hay, 1968, 
ooo SS 
Richard Helms Date 
, Director of Central Intelligence 
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MEMORANDUM FOR: General Counsel i | 


SUBJECT : Early Retirement Policy--Review of OGC 
Opinions and P.L. 93-259 - 


I 


1, The record as reconstructed from OGC files is not altogether 
clear as to when and why the Central Intelligence Agency (CIA) established 
a retirement age for its employees which is below the mandatory age ihe 
followed by other Government agencies. It appears that in 1959 a decision kel 
was made at the highest level of the Agency that all employees were 
expected to retire as soon as they became eligible to do so without suffering 
a reduction in their annuity.* This meant that employees would retire 
at age 60 with 30 or more years of service or at age 62 with less than 
30 but more than five years of service. 


FOIAB5 


The 1966 eu 1 
amendments to the Civil Service Retirement (CSR) system permitted hag 


participating employees to retire at age 60 without a reduction in their ae 
annuity if they had at least 20 years of service. Thereupon, Agency : 4 i 
policy was modified and all Agency employees were expected to retire Pee ge 
at age 60 if they had at least 20 years of service. ee Py | 


2. Office of Personnel memoranda available in OGC indicate that 
the early retirement policy was adopted in 1959 because of the long-range 
concern and the conviction that the Operations Directorate (and certain 
support offices) could not be effectively staffed with a substantial number 
of employees over age 60. In addition, the Operations Directorate (and 
certain support offices) had a pronounced age hump as a result of the 
employment therein of large numbers of World War II veterans and employees — | 
of CIA predecessor organizations. The early retirement age was made Agency: - 
wide for the sake of uniformity of policy, and there are no records in the 
Office of General Counsel (OGC) of discussions between 1959 and 1965 as to 
the need for or the ultimate impact of a single policy applicable to all elements 
of the Agency and all levels and fields of employment. 


“a. 


* The development and implementation of the Agency's retire- a 
ment policy is set out in detail in the DDS Historical Series, OP-4, dated 
June 1971. A memorandum for the DCI from the Director of Personnel dated 
17 September 1959 first recommended the early retirement policy. 
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3. It should be noted that up until 1965, the Office of General 
Counsel had not issued an opinion concerning the early retirement policy, ** 


FOIABS5 


4. In 1967, the Director of Personnel requested that the Director 
establish a senior task force to review the Agency's early retirement policy. 
He noted that resistance to and resentment of the age 60 retirement was 
increasing and that it seemed unfair to employees to whom the policy was 
not a known and accepted condition of employment at the time of original 
employment. (It appears that a statement of the Agency's early retire- 
ment policy was first set forth in a Headquarters Regulation in 1961). 

The Director of Personnel also argued that the passage of the CIAR 

legislation satisfied the original objectives of the policy, that the number 

of extensions in service were growing rapidly, and that the Agency would 

not (he was told) enforce the early retirement policy, but employees did a 

not know this. | 
i 


FOIAB5 


** The General Counsel was a member of the Career Council 
which had approved the proposal initially in 1959. He was thereafter 
Chairman of the Retirement Board. é 
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6. Perhaps here a digression from the chronology should be 
made in order to mention a few facts about the CSR system. Public Law 
854 of July 31, 1956 (70 Stat. 736) provided that mandatory separation 
under the CSR system was at age 70. (70 Stat. 748.) 


FOIAB5 
FOIAB5 


FOIAB5 


Today, section 8335 of Title 5 of the U.S. Code still pro- 
vides that mandatory separation under the CSR system is not until age 
70. Sections 8331 and 2105 of Title 5 indicate that Agency employees, if 
not covered by another retirement system for Government employees, 
do come under the applicable provisions of Title 5 pertaining to the CSR 
system. 


7. In early 1968, an internal OGC memorandum was prepared which 
discussed rationales for early retirement. The paper suggested that 
an employee did not necessarily have to be a member of the Operations | 
Directorate to occupy a position of considerable stress and demand or i 
occasionally face physical discomforts, danger, or endure other hard- “I 
ships. The paper also stated that it was difficult, however, to make'a 
strong argument that professionals in the Intelligence and Science and 1 
Technology Directorates (the analysts) who are approaching age 60 
have (because of their age) lost their ambition, were not performing 
satisfactorily, or were not up-to-date in their disciplines. A more 
persuasive factor mentioned in the paper is the statement that persons 
nearing 60 control the output of younger men, whose attitudes and 
thinking might be more current and who are probably in less of an 
"intellectual rut". Observations have been made by sociologists, 
etc., that there often develops within large, structured organizations iH 
a bureaucratic malaise which is more pronounced among older persons, i 
particularly those who occupy middle-level positions and who are aware 
that they are at the apogee of their careers. y 


8. The General Counsel in early 1968 revised a paper i 

prepared by the Deputy Director for Support (DDS) which upheld the 
+ Agency's early retirement policy. A few months later he responded 

to a proposal from the DDS, who suggested that the Agency might 
develop an incentive compensation program to encourage early retire- | 
ment, stating that such a program was fraught with legal problems but _ 
that it might work under certain conditions. The details of such a i 
program would have to be worked out well in advance of its implementation. 
The Voluntary Investment Plan (VIP) is an indirect result of Agency efforts 
to make retirement financially more attractive. 
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9. The early 1968 papers described above culminated in a 
30 April 1968 memorandum from the Executive Director to the Director 
concerning the Agency's early retirement policy. The Director approved 
the continuance of the policy that employees generally would be required 
to retire at age 60 or as soon thereafter as they were eligible for optional 
retirement, regardless of whether they were covered by the CSR or CIAR 
system. A few overall exceptions were made affecting about 100 persons, 
most of whom were printers induced to transfer from the Government 
Printing Office to the Agency. No other general exceptions to the rule 
would be considered, but individual cases would be examined in the 
future by the Director. 


10. No other documents on the subject of retirement age appear 
in OGC files until 1972. In November of that year, the General Counsel 
sent a memorandum to Mr. Colby concerning the President's memorandum 
ordering an end to any discrimination in federal employment based on age. 
The General Counsel contended that the Agency did not contradict the 
President's wishes because our retirement policy was not the type of 
discrimination he was banning. The General Counsel drew a distinction 
between general employment practices and the Agency's career philosophy 
and suggested that the Agency's policy was no different in principle from 
the CSR's age 70 statutory limitation and the CIAR's age 60 statutory 
limitation. 


atee 


ll. What seems to be reflected in the papers referred to above 
and what seems to have evolved is that the Agency's early retirement za 
policy is not now based so much on the old rationale of "hardships", 
"dangers", "burning-out", etc., but on the new rationale that it is an 
effective and efficient management tool. As a management tool, it helps 
management meet the declining personnel ceilings that have been im- 
posed upon the Agency in recent years. 


II 


i 
t 
' 
i 
t 


12. On 8 April 1974 the President approved P.L. 93-259 
(88 Stat. 55), known as the Fair Labor Standards Amendment of 1974, 
Almost all the sections of the Act amend or repeal sections of the Fair 
Labor Standards Act of 1938 (FLSA) (29 U.S.C. 201-219). There is 


ay 


a pik ‘ : aia 
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tucked in at the end of the Act, in section 28 of the 29 sections com- 
prising the Act, several amendments to the Age Discrimination in 
Employment Act of 1967 (ADEA) (29 U.S.C. 621-634). The key 
amendment is one which states that the policy of Congress is that there 
shall be no discrimination on account of age in federal government 
employment. 


13. The amendment provides that: 


(a) All personnel actions affecting employees 
or applicants for employment (except with 
regard to aliens employed outside the limits 

of the United States)...in executive agencies 

as defined in section 102 of Title 5,...shall be 
made free from any discrimination based on age. 


The Civil Service Commission is authorized to enforce this provision 

and to issue whatever regulations are needed to carry out its responsi- 
bilities. The Commission is to review and evaluate all agency programs 
designed to carry out this policy and to provide for the acceptance and 
processing of complaints of discrimination in federal employment on. 
account of age. An aggrieved party may bring a civil action in a federal 
district court to obtain whatever legal or equitable relief will effectuate the 
purpose of the amendment. The amendment also provides certain time 
periods within which the aggrieved must give notice of an alleged unlawful 
practice and notice of an intent to file a civil action. 


14, The amendment further stipulates that: 


(t)he head of each...agency...shall comply 
with (the)...regulations...of the Civil 
Service Commission.... 


The Commission is given the authority to establish reasonable exemptions 
from the law, but only when it can establish a maximum age requirement 
* on the basis of a determination that age is a bona fide occupational 
qualification necessary to the performance of the duties of the position. 


15. The legislative history of P.L. 93-259 states that the 
amendments to the ADEA are a logical extension of Congress' decision 
to extend FLSA coverage to federal, state, and local government employees, 
which is done in other sections of P.L. 93-259. The ADEA prohibits dis- 
crimination in employment on the basis of age in matters of hiring, job 
retention, compensation, and other terms, conditions or privileges of 
employment. Protection under the ADEA is limited, however, to individuals 
who are between 40 and 65 years of age. 


5 
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16. The Senate bill amending the FLSA (S. 2747) was passed 
in lieu of the House bill (H.R. 12435) but the Conference Committee 
substituted for the language of the Senate bill much of the text of the 
House bill. The U.S. Code Congressional and Administrative News sets 
out in the legislative history of P.L. 93-259 only the House Report and 
the House Conference Report. 


17. The Senate Conference Report is set out in the Congressional en 
Record (Senate) of 28 March 1974. Senator Williams of New Jersey informed ‘ 
his colleagues on the floor of the Senate that despite a strenuous effort by 
the Senate conferees, they were forced to yield to the House on certain 
major issues. A section by section analysis of the Senate Conference 

Report is included in the Record. Under section 28, Nondiscrimination 

on Account of Age in Government Employment, the Senate Conference Report 
states: 


Questions have been raised about the appli- 
cability of the Age Discrimination provisions to 
the discretion which now may rest in the heads 
of certain executive agencies to terminate an 
employee in the interests of the national security “ty 
of the United States. i | ; 


It was not the intent of the conferees to 
affect the exercise of such discretion, other | 
than by barring actions which, in fact, would ae 
be illegal, such as a termination of employ- ~ 
ment or a refusal to hire based on age. 


18. Until the Civil Service Commission issues implementing 
regulations or begins to consider categories of employees exempted from 
the new law, we cannot be certain that if faced with a court test of our 
early retirement policy that we will prevail, The Agency can, of course, 
seek a blanket or limited exemption from the application of the law. A 
limited exemption presumably would cover only certain categories of 
professional employees participating in the CSR system. 
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19. It is noteworthy that the ADEA in prohibiting dis- 
crimination for age in the private sector specifies in 29 U.S.C. 623(£) 
three areas beyond the scope of the Act. Exemptions are granted for 
employers: 


(1) to take any action otherwise prohibited i J 
where age is a bona fide occupational qualification A 
reasonably necessary to the normal operation of tes : 
the particular business, or when the differentiations -: { 
are based on reasonable factors other than age; 


(2). to observe the terms of a bona fide seniority 
system or other employee benefit plan such as a 
retirement plan; and, 


(3) to discharge or otherwise discipline an 
individual for good cause. 


In comparing the language of section 623(f) with the language of the 
1974 amendment, it seems that Congress has been "more generous!" 
to the private sector. Perhaps the Commission's regulations will are 
"even the score", but we cannot be a eas | 


Office of GeYeral Counsel 


Attachment: 

DCI approved Retirement Policy 
(ER 68-2186, dtd 30 Apr 68) | 
DCI & DDCI ey 
cc: DDO Pose 
DD/Mas ann a 

t 

t 


DDI 
DD/S&T 
3 IG 
Comptroller 
D/Pers 7 
Executive Secretary 
AEG: cap 


Distribution: 
Pie - RETIREMENT 


1 - AEG Signer 
1 - Chrono 


Approved For Release 2003/05/27 : CIA-RDP84-00709R000300090001-0 


ApproWBiné? Mel¢hSBEZ00 SBI ECMARIDRE4-00709R00030009000 


WASHINGTON, D.C. 20505 —_—— 


5 June 1974 


The Honorable Carla A. Hills 
Assistant Attorney General 
Civil Division 

Department of Justice 
Washington, D. C. 20530 


Dear Mrs. Hills: 


I have your letter of May 29th regarding new procedures 
within the Civil Division designed to bring cases of special 
significance to your attention. Ee | 


As you are aware, we have been working very closely 
with your Division, specifically Mr. Irwin Goldbloom and 
Mr. David J. Anderson, onthe[__——C }-§- «Obviously, 25X1A 
this case has special significance and has been treated as such =: 
from its inception, and our relationships with Mr. Goldbloom 
and Mr. Anderson have been extremely close, more nearly 
representing a law firm partnership than representatives of 
two different agencies. Also, when we have worked with your 
Division on other cases, such as a recent contract fraud case 
when we worked with Mr. Irving Jaffe, the Division has always 
been cooperative and recognized the unusual aspects of the cases. 
As it turns out, almost all of the cases we send to the Department 
of Justice are unusual because of the unique mission of this 


Agency. 
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I can think of no way that we can improve our working 
relationships with your Division. Certainly, if there are any 
matters which I feel need your personal attention, I shall not 
hesitate to be in direct contact with you. 


25X1A 


Sincerely, 


a BeOS i te wren + : 


John S. Warner 
/ General Counsel 
OGC:JSW:jeb 
ce: DCI 
OGC chrono 
subject Liaison-Governmental 


e 
Pome ane wee ve 
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Department of Justice 


Washington, D.C. 20550 


ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 


May 29, 1974 


Mr. John S. Warner 

General Counsel 

Central Intelligence Agency 
Washington, D. C. 20505 


Dear Mr. Warner: 


The Civil Division has initiated a practice whereby 
cases which are of special significance to a client agency 
or which are likely to create a noteworthy vcrecedent are 
called to my attention. I try to follow the progress of 
these special cases personally and through my Devuties, 
and where necessary, to implement special procedures in 
their handling. As you may know, the Civil Division is 
responsible for supervising more than 27,0017 cases exclu- 
sive of Custom court cases. Therefore it is necessary that 
we exercise care to designate only tnose cases which have 
special significance for special handling. 


Although the chiefs of our various sections to whom 
the incoming cases are assigned are highly competent in 
recognizing cases of special significance, it sometimes 
occurs that the papers forwarded do not set forth the true 
Significance of the matter, particularly from tne viewvoint 
of the client agency. Accordingly, where the case has 
special significance to your agency, I would very much 
appreciate your asking your staff, when forwarding the 
case, to include a statement settings forth the fact of 
and the reason for its special significance. That will 


assist us to render the most efficient legal service 
possible. 
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Of course, when you are personally concerned about 
the progress of any given case, please do not hesitate 
to contact me directly, and I will make every effort to 
address the problems that give rise to your concerns. 

Thank you very much for your assistance. 

Sincerely, 


Carla A. Hillis 
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OGC 74-0972 


10 June 1974 


MEMORANDUM FOR THE RECORD 


SUBJECT: Jury Duty for Covert Employees--U.S. District Court for 
the District of Columbia 


1. On 6 June I met with Chief Judge George L. Hart, Jr., in his chambers 
to discuss the problems that confront some Agency employees when they are called 
for jury duty. I stated that some of our employees have no visible employment relation- 
ship with the Agency, but they are in fact employees and are required to protect the 
covert employment relationship. I explained that previous Chief Judges (naming 
Sirica and Curran) had decided that such employees should not serve on their juries 
since they could not divulge their true employment. At this point, Chief Judge Hart 
interrupted me and informed me he would like to have Circuit Judge J. Skelly Wright 
attend our meeting since he and Judge Wright were studying the question of jury 
service in the District of Columbia. 


2. Judge Wright joined us and I repeated the comments made to Judge Hart 
and then stated that although the Agency had an agreement with the former Chief Judges, |}, 
I was there to seek their advice and guidance as to whether they wanted covert employees)! 
to serve. Judge Wright stated that it was his feeling that any individual who is required 
to keep his employer or the nature of his employment secret should not serve on a jury, 
but this was a matter within Judge Hart's discretion. Judge Hart stated that he felt such 
employees should be excused, but he wanted to make sure that the Circuit Court agreed 
with him. Judge Hart agreed that, rather than merely excusing an individual, he would 
have the Clerk of the Court pull the individual's registration card without explaining 
why it was being done. 


3. Iasked Judge Hart if I could explain our agreement to his secretary, Mrs. |/j| 
Dunnigan (who has been with the Judge for about 16 years), so that I would not have to i 
bother him every time a covert employee was summoned. He agreed to this, commenting 
that he would still have to sign the summons. I asked him if he wanted a letter formalizin ti 
our agreement, and he said it was not necessary. Both he and Judge Wright were very 
cooperative and seemed to understand the problems involved. 
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4. On my way out 1 spoke with Mrs. Dunnigan and explained the problem 
to her. I told her that either I or another individual would deliver a covert employee's 
summons to her. In a case where there was not time to deliver the summons, I would 
call her and give her the individual's name and summons number. (This is the same 
arrangement I had worked out with Mrs. Holley, former Chief Judge Sirica's secretary.) 
Mrs. Dunnigan was very cooperative and agreed not to associate either my name or the 
Agency with a covert employee's name or summons. 


25X1A 


Office of as Counsel 


OGC: AEG: cap 
riginal - OGC Subj: JURY DUTY 
1 - AEG Signer 
1 - Chrono 
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OGG 74-0977 
10 June 1974 


MEMORANDUM FOR: Chief Support, EA Division 


25X1A 
SUBJECT: Travel Entitlements of ol | 
2 S , Children 
REFERENCE: -OGC 73-2281, dtd ll December 1973, Subj, 25X1A it 
25X1A Res onsetoMr | _—C JE Support, Hl 
‘ oy cameras Divorce 


’ 


25X1A | | | a ee 
1. You have requested the opinion of this Office on the entitle- 

ment of Mr [tS to have his children travel to and from his 
post of assignment for the summer at Government expense. Itis is 
understood that and his wife are in the process of being . 25X1A 
divorced and that a separation agreement entered into between them : 
states that custody shall be shared jointly by the parties and that 
25X1A [| is to have primary custody between 1 September and 1 June 

each year while Mr.[__ to have primary custody from 1 June to 

1 September. It is further understood that when the divorce is final 

the separation agreement will be incorporated within the divorce 


decree. 25X1A 


zZ. When an Agency employee is transferred overseas his 
entitlement to travel for himself and his family at Government expense 
is established by statute and by regulations issued thereunder. (*—— FOIABS | 


FOIABS 


FOIAB5 


With respect to who are 
"members of the family," Agency regulations at state as 
follows: "When an employee is assigned to a post abroad, his 
dependents for purposes of travel (except educational travel) are 
(a) spouse; (b) children, (including step, adopted, and foster 
children) who are unmarried and under 2l years of age or, regardless 
of age, are incapable of self-support, ... ." The Title 5 authority 


—— a 
CONPDENTIAL 
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cited supra provides that regulations shall be prescribed by the 


President. That authority was delegated to the Director of the Bureau 


the Administrator, General Services Administration by Executive © 
Order 11609, 22 July 1971. The Administrator's regulations, "The 
Federal Travel Regulations ," are found in 6 F.A.M. 190. Therein 

at 2.14d, "immediate family" is defined as"... (a)ny of the 

following named members of the employee's household at the time 

he reports for duty at his new permanent duty station or performs 
authorized or approved overseas tour renewal travel or separation 
travel: spouse, children Gneluding step-children or adopted 
children) unmarried and under 2] years of age or physically or 
mentally incapable of supporting themselves regardless of 8865.6 ee at 
(Emphasis added.) This definition of dependents for travel purposes . 
is more restrictive than the Agency's because of the requirement that 
the children be members of the employee's household at the time he 
reports for duty at his new permanent duty station. In applying this 
more restrictive definition of dependents, the Comptroller General 

has ruled that an employee who, being divorced with his ex-wife 
having legal custody of their children, and who, after being overseas 
for more than a year gained legal custody and control of the children, 
was not entitled to the children's transportation at Government expense 
to join him at his post overseas. They were not within the definition 
of "immediate family" as they were not members of his household at 
the time he was assigned overseas. B-166113, 26 Feb 69.3, 26 Feb 69. 


3. This Office and the Comptroller General have ruled on 
questions similar tol __——_lin the past and, for the most 
part, it has been held that where custody is in the mother the employee 
father has no entitiement to transportation of his children at Government 
expense. In a 1969 opinion, this Office held: "Notwithstanding the broad 
definition of dependents, and consistent with government travel law 
generally, we believe the purpose and meaning of the[ | and FOIAB5 
regulation are that the cost of travel of an employee's children to visit 
him and return to their place of residence with their mother when he is 
assigned abroad may not be Paid in those instances in which the 
children are in the legal custody of their mother and reside with her." 
OGC 69-2073, 3 Nov 69, 
+ 25X1A 


4. Comptroller General opinions on fact situations 
analogous toMr.[_ Jase are as follows: It is believed 
that in conjunction with an examination of the questions of 
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custody, dependency and immediate family, the Government must alsa 
160K at the purpose of the iravei. in this regard the Comptroller 
General has ruled that a Navy enlisted man was not entitled to travel 
expenses for dependent wife who had taken two weeks! leave from 

her job in Pennsylvania to travel to and from San Diego, California, 
as she was not establishing her place of residence there. In fact, 

the Navy enlisted man was about to be released from active duty. In 
looking at the purpose of the travel, the Comptroller stated: "Your 
wife apparently preferred to live in McKees Rocks while you were 

on sea duty, and since she arranged for only a short period of leave 
from her employment at that place, it appears clear that the purpose 
of her trip to Long Beach was to visit you and probably to accompany 
you home, rather than for the purpose of establishing a residence at 
that place." "The law does not contemplate the furnishing of trans- 
portation at Government expenses under such circumstances, ...." 
33 Comp. Gen. 307 (1954). In another case dealing directly with the 
question of custody and travel, the Comptroller ruled that an employee 
of the Foreign Agricultural Service, Department of Agriculture, 
stationed in Buenos Aires, was not entitled to transportation at 
Government expense for his two children to visithim. The divorce 
decree in that case had obligated him to pay their mother $150.00 

per month for their maintenance and support as well as their schooling, 
medical bills and travel from their mother's home to his and return 
each year and, it "granted him custody of his children two months 
out of each year." The Comptroller viewed the two-month period of 
custody given to the father each year as a permissive right to visit 
the employee father with their actual residence being with the mother. 
He concluded the children could "not be considered as dependents for 
the purpose of charging the Government with the expenses of their 
travel." B-129962 (1957). 


25X1A 25X1A 


25X1A 


25X1A 


5. In a subsequent case, the employee, like 7 was 
stationed in[” | The divorce had provided that the two 
children were in the joint custody of the employee and his former 
wife and he wanted to take them to to live with him following 
his home leave, it being understood that they would be members of 
his household ? one residing with him for a period of 
approximately one year, the other, residing long enough to finish 
his last two years of high school. The Comptroller General stated: 
"If the two natural children of Mr[-_] do, in fact, return to 
[| with the employee to reside with him for the length of time 
indicated in the information transmitted here - approximately a year 
in the case of his daughter and longer in the case of his son - itis not 


YAY 
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25X1A 


FOIABS5 


' ment to travel or allowances. 


- vacation each year. Accordingly, 


\ 


SEO ree a ere eee ; 
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unreasonable to regard such children as becoming members of the 
household of the employee at the time of their return with him and his. 
second wife to[” _] from the United States, and the amount of 

their one-way transportation from the United States to[—SsSss—4 
properly may be certified for payment." 44 Comp. Gen. 443 (1965). 
Yet another case which was passed upon by the General Counsel, 

GAO, on 25 February 1974, and issued as an "Indorsement'" to 

B-129962 cited Supra, discussed the question of custody and residence. 
Therein "the legal care, custody and control of the two minor children" 
was in the mother but the father was to "have the actual physical 
custody and control of the two minor children for the entire summer 
vacation each year." The General Counsel found that the children's 
legal residence was with the mother and that residence was not . 
altered by the father's temporary custody of them during the summer 
the children could not be considered 
"dependents for the purpose of charging the Government with their 
expenses of travel." 


6. This Office believes it important to examine both the 
question of custody and the purpose of travel for which reimburse- 
mentis sought. We start from the basic premise that a Government 
employee has no right to reimbursement for travel except where the 
same is provided by statute and reo ations issued thereunder. 

itle 5 of the U.S, Code, there 
are authorities which provide for reimbursement of the travel cost 


FOIABS || 


to an employee going abroad and for 
family." The Comptroller General 


his dependents or "immediate 


and this Office have ruled that 


where legal custody is not with the 


employee, there is no entitle- 


Also, we have ruled on custody in 

one parent and no expression of custody. Now we are faced with a 
Situation of "joint custody" where the periods of custody between the 
father and mother during the year are specifically established 

with the mother having them for three-fourths of the year. 25X1A 
In looking at the intended travel of Mr. [J children to { 
it seems clear that they do not intend to take up residence there an 
become members of his household for any appreciable period of time. 
Per the excerpt from the cable you attached to your request, Mr. aa 
States: "My tentative plan is to have them come out here approximately He 
15 July and remain through the first of September." The purpose of 
the trip is simply for visitation. On the questions of custody and 
dependency, it would seem that the facts of Mr[ ease are not 
unlike those found in the cited Comptroller General opinions. Itis 
true that the regulations upon which those opinions are based are 


=4> ae Fh 
Ay fj T: j q A a 2 atl 
CONRDENTTAL | 
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somewhat more restrictive than the Agency's regulations. Notwith- 
standing, itis the opinion of this Office that neither the law nor Agency 


25X1A regulations issued thereunder contemplate summer visitation 
travel at Government expense as sought by Mr Were 
Mr.[(____} children to truly establish residence i and become 


members of his household for a substantial period of time as was the case 
in 44 Comp. Gen. 443, we are of the opinion that they might be found 
tobe members of Mr.[___—J household and accordingly, entitled to 
travel at Government expense. 

| ey 25X1A 


7. IfI can be of any further assistance, please advise. 


25X1A 


25X1A — . ssistant General Counsel 


cc /EA Support 
, DD/Ma&S 


ON meped a 
CONPSEH % 3 ai ie 


“@ 
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Avpeals of Escrow Laave Forreiture 


‘ 


i. Escrow leave was recognized formally by Agency regulations as 
25Xtearly as 11 December 1954. es: ment specified in peragreph 


3a "When an employee is intesreted into enother Federal departnent, 
estedlisihment, Agency or organization, ansusl and sick leave to his 
ace on tne date of integration will remain to his credit in this 
gency pending his return to the Agency from the organization into 
witch he was integrated.” 


2. The Agency mainteined an escrow leave account for each indi- 
vidual, One reason for this device was cover related — to vrevent a 
new employee of the Depertment of State from appearing on its books with 
a cousiderable existing balance of leave. . 

3. In eny event, the escrov leave account for eech individual 
tended to remain sequestered and inviolate. The individual hed adirri- 
culty in using this account for leeve purposes. In practice, he hed 
to take leave without vey from his cover organization in order to use 
his escrow leave. Since this practice could raise administrative 
Cain within the cover orgenization, integrated employees, for the 

c pert, did not touch their escrow accounts and tended to eae ub 
ns cover organization iesve account to the iinit of the legel msximun. 
Demanca of assignments, availability of home leave, and the generous 
annouel leave accumulation combined to mean that rost integrated employees 
really were rot in a rosition to use all of the various types of leeve 
thes vere accwsuleting 

hig seca this period, th did not have eccess to Denertrent 
Denefited from two leave records 
ms rot in comrunication on this matter. 

roecned the legal leeve limit 
ve accounts. This meant that they 
ceiling intended by Congress. 


In consequence, many eames 
both Agency and cover organ 
were substantially above th 


>- Cormminications on lesve accounts improved betveen the Agency 


and the Department of State. It became appa arent within the Agency that 
tne escroy age iu necvertently was permitting tre accumuleticr of ennual 

25Xueave in excess of the legal limit. 18 Noventer 1965, addressed 
the nroblen thick, 


4 
fo 
a 


"If, at the beginning of the lesve yeer, tne combination of 
the annual Leave belance from the cover facility and the talance 
of the aumual leave in the emoloyee'’s Organization escrow leave : 
account results in a totel annual leeve balance in excess of the 
moximun vhich the enployee may legally carry over from leave year 
to leave year, the excess must be forfeited as of the beginning - 
of the leave year.” 


von 


mee 


that 
_ * «- = 9 oe ee ae ee eee ee 
2. e-under no circumstances ars escrow Lteve Ssecusees 
intended ag a means of allowing enmmloyecs ereabler Leave Sncvitile— 


a 
wv 
rents than are orovided by Inv. (Underlining in original.) 


3. Every intezres concerned snould recomise that in the 
year in which he terminates his intesres status sui returns to 
the Orranisetion, his annual leave will be reconstructed and env 
excess will be forPeited as a? the becinning of that leave year." 
(Gnderlining provided. 


7. During the same tine vericd (15 Hovenber 1967) an atte 
mage by the SSA/DDS to notify each individuel concerned (nrimarily 
Clendestine Service and Support Directorate personnel) of their indi- 
vidual escroy leave balences. This eattemmt eppears to have reacsed 
rany, but not all, individuals. There are aiso indications that the 

signifieance of this ection vas rot Spor aciaess by the uci oe nts. 


8. In 19790 arrengenents were connieted vith the Department of 
State for the Pull transfer of all leave upon nates tion and the annual - 
consolidution of leave balences by the Agency's OF of Finance. This 
errencement was implemented by a revision to Wim Sr cee 25 Februerr 
197C. This Handbook stated, 


"(2) As of the beginning of each leeve yeer, the Intesree’s 
annus? lesve balance with the cover facill 
balance in Asency escrow will he added together 
the total exceeds the maximm ellovabls. Ir it 
to be forfeited will be deducted frea the balance of leave in 
escrov, The integree will be advised annually of the remeinings. 


Dalance in his escrow eecount.” 


9. This Fandhook vas Implemented upon tue close cf the 1959 leave 
yeer; 10 January LOTO. The Office of Pinsnee prepered individual leave 


yeconcilistion notiees for each affected e:mloyes. This task took 
several months. The firs at bi i 

early sutumn of 1970. n 

of Communication, inforsally ap 
was folloved by official comple 


Eerisphsre Division/DDP, 5 August 1! Z t 

25X1Aivision, 1lé August 1972. | previously raised the issue 
with the Director Personnel 16 Merch i9fl, The Director of Personnel 
respoAded to Hr. , rejecting his couplaint on the grounds that no 


real rights hed been damaged. 


10. The protests advanced are based upon the foliowing general 
sroundss 


e ~ : < a 
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B. The leave was tazen avey witzout warning, denying the 
exployee the opportunity to use suce leave, 


- FH 


C. The effect of the action hes been to reduce the exployea'ts 
degsl carry-over balance. 


| 
25X1C D. The Agency has renese acon B&B moral obligation to the employees. | 


42, The escroy leave Porzeiture dia not have ary effect upon tegal 
deave ceilirss which are based uson 2 totel leave accunmuletion as or a 
certain date. In these esiculations, sone errors may heve been mada, 
dut these were accidents, —. , co 


r36 Agein, despite failures in the system, exple varning wasciiven 
in 1965 end 1967. ‘The AREAS was clear, bot we accept the fact thet not 


everyone got t past efforts, for example, have failea ito 
establish tha eceived the 1987 Borer se attone 


1h, The abrupt and retroecttve nature of the revision of FEB and | 
25 February 1970, did not sive individuals any opportunity to 
ral eave balances in anticipstion of the new policy. The late fae 
or the ectual individual notices Pirther exacerbated the reactiors of tha 
« 2 "+ Pes 
conplairants and heightened their feclings that a proverty had heen unrreir x 
teken fron caees s = t 
nf 
- ed : ihe Ma 
3 i = 4 
: = 
“i =. 


16 MAR 1972 . an ce 
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OGC 74-0992 
12 June 1974 


MEMORANDUM FOR: Executive Assistant to the Director of 
Personnel 


25X1A . 
SUBJECT: Escrow Annual Leave-[s—“SSCSCSdY 


“25X1C 


2. The matter cf escrow leave policy was the subject of an 
appeal in 1972 to the Inspector General and the DCI by three employees 
who suffered forfeiture of annual leave under circumstances similar 
to those in this case. These appeals were denied primarily on the 

- basis of a detailed study of the problem dated 16 March 1972, a copy 
of which is attached at Tab A. 


3. Paragraph 13 of this study mentions that ample warning 
was given to employees in 1965 and 1967 with respect to a change in 
25X1A policy which was taking place in Headquarters regarding escrow 
leave accounts. These warnings consisted of publications of 


Cc] on 18 November 1965 and{ ps 6 November 1967. 


Oo 25X1A 
25X1A 4.{———CX addressed the problem as 


follows: 


(2) Headquarters assembles all leave data, including 
the escrow account balances, if any, and reconstructs 
the employee's leave record as of the beginning of the 
leave year in which he returned from! : 25X10 


gece l 
See Oe 


a td 
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OGC 74-105 
28 June 1974 


MEMORANDUM FOR: Director of ELINT 


ATTENTION: [__ 


SU BIECT: Purchase of Transportation 


25X1A 


1. You have requested the opinion of this Office whether the 
services of SAATAS Airways may be used by Agency personnel for 
securing official airline travel accommodations from Pan American 
when a general agent of Pan American is also located in the area 
in which the official travel is to originate. 


! 
2s [provide that common carrier transpor- | 


tation may be procured as follows: | | 
| 

25X1A 

. | 

| 


(a) For cash directly from carriers. 


(b) Through travel agencies, if consistent with cover, 
for travel within foreign countries (except Canada or 
Mexico); between foreign countries; or from foreign 
countries to the United States and its possessions, 


provided 


(1) the request for transportation is made first 
to a company branch office or a general agent 
of an American flag air or ocean carrier if the 
travel originates in a city or its contiguous 
carrier-servicing area in which such branch 
office or general agent is located and through 
ticketing arrangements for the transportation 
authorized cannot be secured; 


(2) there is no company branch office or general 
agent of an American flag air or ocean carrier 
located in the city or its contiguous carrier- 
servicing area in which the official travel 


originates; 


ecCRey || 25x1 


ro ae Se 
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in a0dition to that which wi a D 
chargeable had the service requested been 
obtained from the carrier or carriers involved. 


3. Paragraph 15 of the Interline Traffic Agreement, which you 
forwarded for our review, clearly indicates that SAATAS is nota 
general agent for Pan American. This paragraph also provides that 
if there is a general agent of Pan American within the territory of 
the sale of the transportation, the reservation and sale will be handled 
through such general agent. 


4. We understand that there is a general agent -- Ansett -- of 
Pan American within the territory involved in this case. Since 
SAATAS is not a general agent of Pan American and since there isa 


general agent of Pan American from whom our employees can purchase 
transportation, it is our opinion an the use 


of SAATAS as a travel agent. 
25X1A 
25X1A 


ssistant General Counsel 


- 
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